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Rules of Practice 

' ' 4 . 9 " y. v 

Procedure for Establishing Quantity Limits, 16 CFR, 

1950 Supp., 2.30 

§ 2.30. Procedure for establishing quantity limits —(a) 
How initiated .—Proceedings for the establishment of a quan¬ 
tity limit rule are initiated by resolution of the Commission 
either upon its own motion or pursuant to petition therefor. 

(b) Petition for establishment, amendment or repeal of a 
quantity limit rule. —Any interested party may at any time 
file with the Commission, in writing, a request or petition for 
the establishment of a quantity limit rule for any commodity 
or class of commodities, or for the revision or repeal of a pre¬ 
viously established rule. Such petition shall state the peti¬ 
tioner’s interest and such relevant facts, documented if pos¬ 
sible, as may tend to show the need for the action requested. 

(c) Investigation. —If the Commission believes that consid¬ 

eration should be given to the fixing or establishing of quan¬ 
tity limits for a particular commodity or class of commodities, 
it shall initiate an investigation thereof by appropriate reso¬ 
lution. Such investigation shall include the ascertainment of 
facts and information concerning the quantity differentials 
granted to purchasers in the distribution of the particular com¬ 
modity or class of commodities, the number of available pur¬ 
chasers of given quantities, and facts and information perti¬ 
nent to competitive conditions existing in the distribution 
thereof. The investigation shall be non-public and facts and 
information so obtained, such as the names of purchasers, the 
volume of their purchases, prices paid, conditions of sale and 
the details of competitive relations, shall not be published 
except in composite form so as not to reveal facts as to specific 
parties. ... ' 

(1) Voluntary process. —Investigation shall be conducted 
by any authorized agent or agents of the Commission, who may, 
by interview, conference, correspondence or otherwise, request 
any person believed to have information or documents relevant 
to the inquiry to furnish such information orally or in writing, 
or to produce or permit the copying of such documents. 


(l) 
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(2) Compulsory process. —(i) In the conduct of such inves¬ 
tigation, the Commission may invoke any or all of the com¬ 
pulsory processes authorized by law and every person in any 
manner required to respond to such process shall be given actual 
notice of the purpose of the investigation. 

(u) The compulsory process which may be invoked shall 
include the following: 

(a) The issuance of a subpoena directing the party named 
therein to appear before the officer designated therein and to 
testify to facts and matters under investigation or produce 
documents relating thereto, or both. Oral information ob¬ 
tained by this compulsory process shall be under oath and a 
stenographic record shall be made thereof ; 

(b) The issuance of a notice to a corporation, to produce 
for examination and copying documents relating to any matter 
under investigation; 

(c) The issuance of an order requiring a corporation to file 
a special report or answers in writing to specific questions. 

(3) Rights of witnesses under compulsory process. —(z) 
Any person required to attend and testify or submit docu¬ 
ments or other data shall be entitled to retain or, on payment 
of lawfully prescribed cost, procure a copy of any document 
produced by such person and a copy of the transcript of his 
own testimony; 

(zz) Any person compelled to appear at an investigation 
may be accompanied and advised by counsel or other qualified 
representative or by both, but such counsel or qualified repre¬ 
sentative may not, as a matter of right, otherwise participate 
in the investigation. 

( d ) Hearing on proposed quantity-limit rule —(1) For¬ 
mulation of proposed rule. —When, after due consideration of 
the facts and information so obtained, it shall appear to the 
Commission that available purchasers in greater quantities 
are so few as to render differentials on account thereof unjustly 
discriminatory or promotive of monopoly in any line of com¬ 
merce, it shall formulate a proposed quantity-limit rule. 

(2) Publication of proposed rule .—The proposed quantity- 
limit rule shall be published in the Federal Register and 
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otherwise, to the extent practicable, made available to inter¬ 
ested parties, and the notice thereof shall include the following: 

( i ) The rule, amended rule, or repeal proposed; 

(n) A statement of the purpose to be accomplished by the 
proposed rule, together with a reference to the authority under 
which the rule is proposed and the ultimate matters of fact 
in support thereof; 

(Hi) A statement of the time within which any interested 
person may present to the Commission in writing, in accord¬ 
ance with subparagraph (3) (i) of this paragraph, any data, 
views or argument concerning the proposed rule and within 
which time to present, if desired, a request for opportunity 
to be heard orally thereon. 

(3) Method of 'presenting views, data and argument —(z) 
Written data. —Seven copies of such written views, data and 
argument shall be submitted to the Commission, and shall 
conform to the requirements of § 2.12 (Rule XII) of the Com¬ 
mission’s rules of practice. 

(ii) Oral hearing. —Oral hearing may be granted within 
the discretion of the Commission. 

(e) Promulgation of quantity-limit rule. —After the con¬ 
sideration of the results of its investigation or investigations 
and of the data, views and arguments presented by interested 
parties, the Commission will, if it deems such action war¬ 
ranted, promulgate a quantity-limit rule. Such rule, which 
may be the proposed rule or a modification or revision thereof, 
shall fix and establish maximum quantities of the particular 
commodity or class of commodities upon which differentials 
on account of quantity may thereafter be granted. Such quan¬ 
tity-limit rule shall be published in the Federal Register, to¬ 
gether with a reference to the authority or authorities there¬ 
for, a statement of its basis and purpose, and the effective date 
thereof, which shall be not less than thirty (30) days after 
the date of such publication. 

(f) Amendment or repeal of quantity-limit rule. —The 
procedure for the amendment or repeal of a quantity-limit 
rule shall be the same as that for the establishment of a new 
quantity-limit rule. 
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(g) Enforcement of quantity-limit rule— Procedure in 
cases of violations of a quantity-limit rule shall be in accord¬ 
ance with the Commission’s applicable rules of practice, §§ 2.1 
to 2.30. 

(Sec. 6, 38 Stat. 721; 15 U. S. C. 46) [14 F. R. 200, Jan. 14, 
1949; 14 F. R. 6042, Oct 4, 1949] 

General Procedures 

Procedure in Fixing Quantity Limits for Any Commodity 
or Class of Commodities, 16 CFR, 1950 Supp., 7.11 

§ 7.11. Procedure in fixing quantity limits for any com¬ 
modity or class of commodities. —The fixing of quantity limits 
for any commodity or class of commodities pursuant to the 
quantity-limits proviso of section 2 (a) of the Clayton Act 
as amended, or revising or setting aside such limits previously 
fixed, is carried out by the Commission in accordance with 
the aforesaid provisions of the Clayton Act and the procedural 
provisions of section 4 of the Administrative Procedure Act, 
without any delegation of final authority. 

(a) Investigation. —(1) When it appears to the Commis¬ 
sion, by reason of applications therefor by interested parties 
or otherwise, that consideration should be given to whether 
quantity limits should be fixed for a particular commodity or 
class of commodities, due investigation is initiated by appro¬ 
priate resolution of the Commission. Except as otherwise 
especially designated, such investigation is made under the 
immediate supervision of the Bureau of Legal Investigations, 
the Bureau of Industrial Economics, or the Bureau of Liti¬ 
gation, or any one or more of these. It includes ascertainment 
of differentials on account of quantity granted in the distribu¬ 
tion of the particular commodity or class of commodities, the 
number of available purchasers in differing quantities, and 
facts bearing upon competitive conditions existing in the dis¬ 
tribution thereof. Relevant facts are obtained by informal 
inquiry and the usual statutory processes. Information such 
as names of purchasers, the volume of their purchases, the 
prices paid, and the details of competitive relationships will 
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not be made public except in composite form which does not 
reveal specific facts as to specific sellers or purchasers. 

(2) The Commission duly considers the results of such in¬ 
vestigation to determine whether, with respect to the par¬ 
ticular commodity or class of commodities, it appears that 
available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discriminatory 
or promotive of monopoly in any line of commerce. If it 
does so appear, the Commission formulates a proposed quan¬ 
tity-limit rule. 

(b) Rule making. —(1) When a proposed rule is formu¬ 
lated as a result of such investigation, the Commission con¬ 
ducts a rule-making proceeding to hear all interested parties, 
and initiates such proceeding by causing notice thereof to 
be published in the Federal Register and, to the extent prac¬ 
ticable, makes copies of such notice available to interested 
parties. Such notice contains, in addition to the proposed rule, 
a statement of the basis for and purpose of the rule, including 
underlying ultimate matters of fact as developed by the in¬ 
vestigation made. Such published notice will also fix the time 
within which any interested party may present to the Com¬ 
mission in writing, with or without request that it be kept 
confidential, any data views, or arguments concerning the pro¬ 
posed rule, including (but without limitation) any alternate 
or substitute proposal, the necessity for the proposed rule or 
for any rule, and the factual basis for the rule proposed. The 
Commission may, in its discretion, pursuant to timely request 
made therefor, grant oral argument in addition to a written 
presentation, but such argument is not to be utilized for the 
initial presentation of facts and data, except upon good cause 
shown why such facts and data were not presented in writing 
within the time fixed for such purpose. 

(2) The Commission will give full consideration to the re¬ 
sults of its investigation, to the data, views, and arguments 
presented at the hearings in such rule-making proceeding and 
to the results of any investigation made of matters there pre¬ 
sented. If it finds that with respect to the particular commod¬ 
ity or class of commodities available purchasers in greater 
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quantities are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of monopoly in 
any line of commerce, the Commission will establish a quan¬ 
tity-limit rule, either the proposed rule or any modification or 
revision thereof. Such rule will fix and establish as the maxi¬ 
mum quantities of the particular commodity or class of com¬ 
modities upon which differentials on account of quantity may 
thereafter be granted, those quantities with respect to which, 
the Commission finds there will be a sufficient number of 
available purchasers so as not to render such maximum differ¬ 
entials unjustly discriminatory or promotive of monopoly in 
any line of commerce. Such rule will be published in the Fed¬ 
eral Register, together with reference to the authority for it, 
a statement of its basis and purpose, and the effective date of 
the rule, which shall be not less than 30 days after the date of 
publication. To the extent practicable, copies of the rule as 
established will be made available to interested parties. 

(3) Proceedings for the revision or setting aside of a pre¬ 
viously established rule fixing quantity limits will be similar 
to those for the establishment of such rule. 

(4) Proceedings for the violation of any duly promulgated 
rule fixing quantity limits will be by complaint, with subse¬ 
quent procedure under the Commission’s rules of practice. 
(Part 2 of this subchapter.) 

(5) Any interested party may at any time file a request 
or petition in writing for the fixing of quantity limits for any 
commodity or class of commodities, or for the revision or set¬ 
ting aside of such limits previously fixed. No such proceeding 
will be commenced, however, unless it satisfactorily appears 
to the Commission that necessity therefor may exist in order 
to effectuate the purposes of the quantity-limits proviso of 
section 2 (a). 

(Sec. 6, 38 Stat. 721; 15 TJ. S. C. 46) [14 F. R. 201, Jan. 14, 
1949J. 
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Notice of Hearing ( , 

14 F. E. 6044, October 4,1949 r, ; . • 

PROPOSED RULE MAKING ,-vf '' 

' Federal Trade Commission » o >rr .,:v 

[16CFR, Ch.1];;. - - < - . " • '"ijjjr 

[File 203—1] i 

Rubber Tire Industry - y . , - t) 

. s . » ' > 

1 V *J i\*.f 

NOTICE OF HEARING ON FIXING QUANTITY LIMIT FOR REPLACE¬ 
MENT RUBBER TIRES AND TUBES TO ALL MANUFACTURERS, DIS¬ 
TRIBUTORS, DE ALERS AND OTHER VENDORS OR PURCHASERS OF 
REPLACEMENT RUBBER AND SYNTHETIC RUBBER TIRES AND 
TUBES AS A CLASS OF COMMODITY, AND ALL OTHER PARTIES 
INTERESTED IN SAID CLASS OF COMMODITY • . ' v '1 . 

Whereas, section 2 (a) of the Clayton Act as amended'bjr 
the Robinson-Patman Act (U. S. C., Title 15, sec. 13) provides 
m part as follows: . .. r . 

- Provided , however, That the Federal Tirade Commission 
may, after due investigation and hearing to all interested par¬ 
ties, fix and establish quantity limits, and revise the same as it 
finds necessary, as to particular commodities or classes of com-' 
modifies, where it finds that available purchasers in greater 
quantities are so few as to render differentials on account 
thereof unjustly discriminating or promotive of monopoly in 
any line of commerce; and the foregoing shall then not be con¬ 
strued to permit differentials based on differences in quantities 
greater than those so fixed and established; and / " " • 
Whereas, the Federal Trade Commission has formulated its 
rules of practice (Rule XXX) (16 CFR, Ch. I, Part 2, Rules 
of Practice, § 2.30) and its rules of general procedure (sec. 18) 
(16 CFR, Ch. 1, Part 7, General Procedures, § 7.11) for con¬ 
ducting such investigations and hearings to fix and establish 
quantity limits and caused the same to be published in the 
Federal Register on Friday, January 14,1949; and . 1. 

Whereas, pursuant to said act, the Federal Trade Commis¬ 
sion has conducted such an investigation with respect to rubber 
and synthetic rubber tires and tubes for use on motor vehicles, 
designated File No. 203-1, In the Matter of an Investigation of 
the Rubber Tire Industry, in which were developed the facta 
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and information which are set forth in Appendix A hereto which 
is incorporated herein by this reference; and 

Whereas, after due consideration of said facts and informa¬ 
tion, it appears to the Federal Trade Commission that available 
purchasers in greater quantities of replacement rubber and syn¬ 
thetic rubber tires and tubes for use on motor vehicles, as a class 
of commodity, are so few as to render the differentials on ac¬ 
count thereof unjustly discriminatory against purchasers of 
said class of commodity in smaller quantities, and promotive of 
monopoly in the lines of commerce in which the sellers and pur¬ 
chasers of said class of commodity are respectively engaged; 
and 

Whereas, after due consideration of said facts and informa¬ 
tion, it further appears to the Federal Trade Commission that 
a carload of 20,000 pounds is the maximum quantity of said 
class of commodity as to which there will be a sufficient number 
of available purchasers so as not to render maximum differen¬ 
tials based thereon unjustly discriminatory or promotive of 
monopoly in any line of commerce in said class of commodity; 
and 

Whereas, it thus appearing, the Federal Trade Commission 
proposes a rule fixing and establishing said quantity as the 
quantity limit in the sale of said class of commodity in com¬ 
merce, as commerce is defined in said act; 

Now, therefore, notice is hereby given: 

(1) That the Federal Trade Commission, pursuant to and in 
accordance with said act and rules of practice and procedure, 
will conduct a rule making proceeding to hear all interested 
parties on a proposed quantity-limit rule to fix and establish 
a quantity limit of a carload of 20,000 pounds in the sale of re¬ 
placement rubber and synthetic rubber tires and tubes for use 
on motor vehicles, as a class of commodity, in commerce, as 
commerce is defined in said act ; 

(2) That at any time prior to 5 p. m., e. s. t., on the 18th day 
of November, 1949, any interested party may present to the 
Federal Trade Commission in writing, in accordance with para¬ 
graph (d) (3) (i) of Rule XXX of said rules of practice (10 
Ch'R, Ob. I, Part 2, Rules of Practice, § 2.30) any data, views 
or argument concerning said proposed quantity-limit rule, in- 


eluding (but without limitation) any alternate or substitute 
proposal, the necessity for said proposed rule or for any rule, 
and the factual basis for said proposed rule; and 

(3) That at the time of presenting such data, views or argu¬ 
ment in writing, any interested party may present to the Fed¬ 
eral Trade Commission a request for opportunity to be heard 
orally thereon. ' ' 

Promulgated as of this date in pursuance of the action of 
the Federal Trade Commission under date of September 28, 
1949. * ' ; 

Issued September 28,1949. 

By the Commission. 

[seal] D. C. Daniel, 

Secretary . 

« t 

Appendix A 

Twenty-one firms (on a corporate affiliation basis) consti¬ 
tuting almost all 1 of the manufacturers of rubber and synthetic 
rubber tires and tubes for use on motor vehicles filed reports 
with the Federal Trade Commission setting forth, with respect 
to their domestic sales 2 in 1947, the number of direct purchasers 
identifying those who purchased an annual volume of $100,000 
or more, the dollar amount of their purchases, and the prices 
paid by them. From the location of these sellers and purchas¬ 
ers, it appears that, to a very substantial degree, such sales were 
in commerce, as commerce is defined in the Clayton Act, as 
amended by the Robinson-Patman Act. r . , 

Said reports, with respect to replacement purchasers only, 8 
are summarized in Table I. That table shows for each of five 

1 A few manufacturers of tubes only were excluded, as were also a few 
manufacturers who stated that they were merely processors of tires and 
tubes and made no sales. 

* Sales to government agencies, sales through manufacturer-owned stores, 
and the so-called lease of tires and tubes on a mileage basis were excluded. 

•Purchasers were identified and classified so far as possible as either 
purchasers for use as original equipment on vehicles manufactured or assem¬ 
bled by them (original equipment purchasers), or as purchasers for resale 
for use to replace such original equipment (replacement purchasers). Origi¬ 
nal equipment purchasers are not considered herein. 






progressively greater dollar quantities (volume brackets) of 
annual purchases of both tires and tubes: 

(1) The number of purchasers in the bracket and the percent¬ 
age of total purchasers which they constitute; 

(2) The dollar amount of purchases made by all purchasers 
in the bracket and the percentage of total purchases which that 
amount constitutes; 

(3) The percentages of the total amount of bracket purchases 
which were purchased from (a) the seven largest manufactur¬ 
ers, (b) the seven next largest manufacturers, and (c) the seven 
smallest manufacturers; 

(4) The prices applicable to purchasers in the bracket as 
of December 31, 1947, and the percentage differentials which 
those prices were under the highest prices. 

Prices are shown in Table I only for one passenger tire 
(6.00 x 16, 4 ply black) and for one truck tire (7.50 x 20, 10 
ply rayon), both of which tires are of a quality usually desig¬ 
nated 100 level or of a quality, measured price-wise, which is 
most nearly comparable thereto. Although there are numerous 
sizes and several qualities of replacement tires and tubes and 
prices vary with size and quality, it appears that the quantity- 
price structure for all such tires and tubes, as a class of com¬ 
modity, is shown with substantial accuracy by the prices for 
said two tires, they appearing to be the most popular in terms 
of general use, volume, and advertising. 

In Table I, the prices for each of said two tires are expressed 
by a price index, with the number 100 representing the highest 
price for each tire and with smaller numbers representing per¬ 
centages of that highest price. 4 The differences between such 
smaller numbers and 100 show the price diffentials expressed 
as percentages under the highest price. 

4 Said price indices are the averages of aU manufactuers’ relative prices 
after being weighted by volume. The dollar prices used in calculating such 
relative prices for each volume bracket appeared to be each manufacturer’s 
lowest available prices for such volume of purchases. 


Table 1.— Replacement motor vehicle tire a and tubes— 1947 



* Truck tire: 7.W x 20,10 ply rayon. 
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A large group of smaller purchasers of replacement tires 
and tubes, located throughout the country, also made reports 
to the Federal Trade Commission with respect to several 
aspects of their 1947 business. Substantially all of such pur¬ 
chasers designated their principal competitors, the average 
number so designated being about four. Where competitors 
were designated by name, it was typical for one or two na¬ 
tional distributors in the larger brackets over §100,000 and 
for one or two more localized distributors in the smaller brackets 
over §100,000 to be mentioned. Generally, the same national 
distributors were named as principal competitors by purchasers 
located in all sections of the country; and it was not unusual 
for each of several purchasers located in a particular area also 
to name as principal competitors the same more-localized dis¬ 
tributors, so that for such an area only three or four distribu¬ 
tors in the over §100,000 bracket were named jointly as prin¬ 
cipal competitors. 

Some typical comments in said reports concerning such large 
competitors were that they “sell our accounts at prices below 
our costs;” they are “underselling at our distributor prices;” 
after a price increase “they were still selling at the same prices 
as before the increase, which means a still larger differential 
between their prices and ours;” they “will and do regularly 
sell tires for less than we can buy them;” their “prices * * * 
are such that they would have to have a better buying price 
than the independent dealer;” “due to * # # (their) prices 
* * * we are practically out of the tire business. Volume has 
dropped from 25% or 30% of sales to less than 3%;” “our 
volume would have been much larger had we been able to meet 
their prices;” they “sell tires below our cost;” they “are re¬ 
tailing their * * * tires for about what I pay;” “they sell 
them in many cases for less * * # than I can buy them * * *, 
especially * * * truck tires.” 

The following calculations show the effect of price differ¬ 
entials on resale prices, gross margins, and profits. 

On December 31, 1947, the generally prevailing list or con¬ 
sumer price was about §15.00 for the 6.00 x 16, 4-ply black 
passenger tire. The smallest dealer, with a price index of 100.0, 
was paying about §11.20. This gave him a gross margin of 
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$3.80 or 25.33% of sales ($15.00). Allowing him $3.35 or 
22.33% of sales for operating expenses, he would have a net 
profit of $0.45 or 3% of sales. Such percentage figures for 
gross margin, operating expenses, and net profit are in line 
with average percentage figures for those items according to 
what appears to be a reliable source. 

Five percent of $11.20 is $0.56, which sum is about 3%% 
of the $15.00 resale price, about 15% of the smallest dealer's 
gross margin of $3.80 and about 125% of his net profit of $0.45. 
This means that for each 5% differential in price, larger pur¬ 
chasers could cut the resale price 3%%, could have a larger 
gross margin by 15% for expenditure in nonprice competi¬ 
tion, or by retaining the margin could have a larger net profit 
by 125%. . , 

By reflecting his 5% differential in the resale price, a larger 
purchaser buying at $10.64 with a price index of 95.0 would 
more than wipe out the net profit of any of the smallest dealers 
who met his price. Or such a larger purchaser could increase 
his gross margin to $4.36 or to 29.07% (14.76% greater than 
the smallest dealer's 25.33%); and with operating expenses 
at $3.35 or 22.33% (the same as the smallest dealer) he could 
increase his net profit to $1.01 or 6.74% (124% greater than 
the smallest dealer’s 3.00%). 

A still larger purchaser buying at $7.84 with a price index 
of 70.0 could cut the resale price to about $11.64, almost down 
to the smallest dealer's cost of $11.20, and still have the smallest 
dealer’s gross margin of $3.80, operating costs of $3.35, and 
net profit of $0.45. In the alternative, such a larger purchaser 
could maintain the $15.00 resale price and have about a 90% 
larger gross margin and about a 750% larger net profit than 
the smallest dealer. 

In further judging the effects of the price differentials shown 
in Table I, the Federal Trade Commission has considered its 
findings as to the facts and conclusions in cases decided by it 
relating to rubber tires and tubes including the two following 
proceedings: In the Matter of Goodyear Tire <& Rubber Com¬ 
pany, 22 F. T. C. 232 (1936); In the Matter of United States 
Rubber Company, et al., 28 F. T. C. 1469 (1939). 
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Information relative to carload (20,000 pounds) and truck- 
load (10,000 pounds) quantities bought by replacement pur¬ 
chasers was sought from several sources, including manufac¬ 
turers and purchasers. In general the larger manufacturers 
stated informally that they were not in a position to furnish 
such information. On the basis of information from other 
sources, it appears that in 1947 among purchasers with an an¬ 
nual volume of less than $35,000 (constituting about two- 
thirds of all purchasers) there were practically none available 
as purchasers of carloads and no substantial number available 
as purchasers of truckloads. 

The Federal Trade Commission takes official notice that the 
principle of the quantity-limit proviso of the Clayton Act as 
amended by the Robinson-Patman Act has been applied regu¬ 
larly for more than half a century by the Interstate Commerce 
Commission in preventing unjust discrimination among con¬ 
signees by limiting the quantity on which carriers have been 
permitted to charge the lowest rate; and consideration has 
been given to the decision of the Interstate Commerce Commis¬ 
sion in that connection, beginning with Providence Coal Com¬ 
pany v. Providence & Worcester Railroad Co., 1 I. C. C. 107 
(1887). 

[F. R. Doc. 49-7970; Filed, Oct. 3, 1949 ; 8: 47 a. m.] 

Notice of Hearing 
14 F. R. 6776, November 9, 1949 

Federal Trade Commission 
[16 CFR, ch. 1] 

[File 203-1] 

Rubber Tire Industry 

NOTICE OF HEARING 

Notice of hearing on fixing quantity limit for replacement 
rubber tires and tubes to all manufacturers, distributors, deal¬ 
ers and other vendors or purchasers of replacement rubber and 
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synthetic rubber tires and tubes as a class of commodity, and 
all other parties interested in said class of commodity. 

Whereas, the Federal Trade Commission has caused to be 
published in the Federal Register for Tuesday, October 4, 
1949 (14 F. R. 6044), a notice of hearing as above entitled,, 
specifying that any interested party may present to the Com¬ 
mission in writing any data, views, or argument concerning a 
proposed quantity-limit rule, together with request to be heard 
orally thereon, “at any time prior to 5 p. m. e. s. t., on the 18th 
day of November, 1949;” and 

Whereas, interested parties have requested the Commission 
to extend the time so specified to various dates, and the Com¬ 
mission having duly considered the requests so made, and be¬ 
ing fully advised in the premises; 

Now, therefore, notice is hereby given: 

That that part of the notice of hearing, as above entitled, 
specifying the time within which interested parties may pre¬ 
sent to the Commission in writing any data, views, or argu¬ 
ment, concerning a proposed quantity-limit rule, together with 
request to be heard orally thereon, is amended by substituting 
for the phrase therein “at any time prior to 5 p. m. e. s. t., on 
the 18th day of November, 1949,” the phrase “at any time prior 
to 5 p. m. e. s. t., on the 19th day of December, 1949.” 

Promulgated as of this date in pursuance of the action of 
the Federal Trade Commission under date of November 4,1949. 

Issued November 4, 1949. 

By the Commission. 

[seal] 

D. C. Daniel, 
Secretary. 

[F. R. Doc. 49-9097; Filed, Nov. 8, 1949, 8:55 a. m.] 


395059—56-2 
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Notice of Hearing 
14 F. R. 6980, November 17, 1949 

PROPOSED RULE MAKING 

Federal Trade Commission 
[16 CFR, Part 115] 

[File 203-1] 

Rubber Tire Industry 

NOTICE OF HEARING 

Notice of hearing on fixing quantity limit for replacement 
rubber tires and tubes to all manufacturers, distributors, dealers 
and other vendors or purchasers of replacement rubber and 
synthetic rubber tires and tubes as a class of commodity, and 
all other parties interested in said class of commodity. 

That paragraph of the above-entitled notice of hearing (14 
F. R. 6044), as amended (14 F. R. 6776), reading as follows: 

(3) That at the time of presenting such data, views 
or argument in writing, any interested party may pre¬ 
sent to the Federal Trade Commission a request for op¬ 
portunity to be heard orally thereon, 
is amended by adding thereto the following sentence: “Inter¬ 
ested parties so presenting such requests will be heard orally by 
the Federal Trade Commission in the main hearing room on 
the fifth floor of the Federal Trade Commission Building, 
Pennsylvania Avenue at Sixth Street NW., Washington, D. C., 
beginning at 10:00 a. m., e. s. t., on the 9th day of January 
1950.” 

Promulgated as of this date in pursuance of the action of the 
Federal Trade Commission under date of November 9, 1949. 

Issued November 9,1949. 

By the Commission. 

D. C. Daniel, 

Secretary. 

[F. R. Doc. 49-9253; Filed, Nov. 16, 1949; 8:49 a m.] 


17 


Notice of Hearing 
14 F. R. 7543, December 16,1949 
Federal Trade Commission 
[16 CFR, Part 115] 

[File 203-1] 

Rubber Tire Industry 

NOTICE OF HEARING 

Notice of hearing on fixing quantity limit for replacement 
Tubber tires and tubes to all manufacturers, distributors, deal¬ 
ers and other vendors or purchasers of replacement rubber and 
synthetic rubber tires and tubes as a class of commodity, and all 
other parties interested in said class of commodity. 

The above entitled notice of hearing (14 F. R. 6044), as 
amended (14 F. R. 6776,14 F. R. 6980), is amended as follows: 

1. Paragraph numbered (2), specifying the time within 
which interested parties may present to the Commission in 
writing any data, views, or argument, together with request 
to be heard orally thereon, is amended by substituting for 
the phrase “at any time prior to 5: 00 p. m., e. s. t., on the 
19th day of December 1949,” the pbrase “at any time prior 
to 5: 00 p. m., e. a t., on the 19th day of January 1950.” 

2. Paragraph numbered (3), specifying the time and place 
of oral hearings is amended by substituting for the phrase 
“beginning at 10: 00 a. m., e. s. t., on the 9th day of January 
1950,” the phrase “beginning at 10: 00 a. m., e. s. t., on the 7tb 
day of February 1950.” 

3. The following paragraph numbered (4) is added: 

(4) That, on and after January 20, 1950, the written data, 
views or arguments presented by interested parties, under the 
provisions of paragraph numbered (2) above, may be examined 
and, so far as practicable, copied in the office of the Division 
of Legal Records of the Federal Trade Commission; and that 
at any time prior to the oral hearing to be held under the pro¬ 
visions of paragraph numbered (3) above commencing on Feb- 
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ruary 7, 1950, any interested party may present any written 
data, views or argument in rebuttal of the written data, views 
or arguments theretofore presented by other interested par¬ 
ties under the provisions of paragraph numbered (2) above, 
and, upon request made therein, may be heard orally thereon 
during said oral hearing. 

Promulgated as of this date in pursuance of the action of the 
Federal Trade Commission under date of December 13, 1949. 

Issued December 13,1949. 

By the Commission. 

D. C. Daniel, 

Secretary. 

[F. R. Doc. 49-100098; Filed Dec. 15,1949 ; 8: 55 a. m.] 
Quantity Limit Rule 203-1 

Rule, Findings, Order and Statement of Basis and Pur¬ 
pose, and Minority Findings and Statement, 17 F. R. 
113, January 4, 1952 

TITLE 16—COMMERCIAL PRACTICES 

Chapter I—Federal Trade Commission 
Subchapter C—Regulations Under Specific Acts of Congress 

Part 310—Quantity Limit Rules Under Section 2 (A) of 
the Clayton Act as Amended by the Robinson-Patman 
Act 

The Commission on November 20, 1951, made “Findings, 
Order (promulgating its Quantity-Limit Rule 203-1, to fix 
and establish a quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor vehicles 
as a class of commodity, to be in full force and effect on and 
after April 7, 1952), and Statement of Basis and Purpose”; 
said quantity-limit rule 203-1 being as follows: 

§ 310.1 Quantity-Limit Rule 203-1, to fix and establish a 
quantity limit as to replacement tires and tubes made of nat¬ 
ural or synthetic rubber for use on motor vehicles as a class 
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of commodity .—The quantity limit as to replacement tires 
and tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at one time. 

(Sec. 6, 38 Stat. 722; 15 U. S. C. 46. Interprets or applies 
sec.2 (a),49Stat. 1526; 15 U. S. C. 13 (a)). 

Said “Findings, Order, and Statement of Basis and Purpose”, 
together with the minority findings and statement of Com¬ 
missioner Mason, follow: 

Findings, Order, and Statement of Basis and Purpose 

Pursuant to the provisions of section 2 (a) of the Clayton 
Act, as amended by the Robinson-Patman Act (U. S. C., Title 
15, sec. 13), the Federal Trade Commission, after due investi¬ 
gation and hearing to all interested parties in accordance with 
the provisions of Rule XXX of its Rules of Practice (16 CFR 
2.30) and of section 18 of its General Procedures (16 CFR 
7.11), finds, orders and states as follows with respect to re¬ 
placement tires and tubes made of natural or synthetic rubber 
for use on motor vehicles as a class of commodity: 

Findings. —1. Available purchasers in the greater quantities 
of annual dollar volumes of six hundred thousand (600,000) 
dollars and more are so few as to render differentials on ac¬ 
count thereof unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly in the lines of 
commerce in which the sellers and purchasers, respectively, are 
engaged. 

2. The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is the 
quantity upon which the maximum differentials on account 
of quantity should be granted, that quantity being the rea¬ 
sonable maximum as to which there will be a sufficient num¬ 
ber of available purchasers so as not to render such a maximum 
differential unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly in the lines of 
commerce in which the sellers and purchasers, respectively, 
are engaged. 

3. For the purpose of preventing or lessening unjust dis¬ 
crimination against purchasers of smaller quantities and pro- 
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motion of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged, it is reason¬ 
ably necessary to fix and establish the quantity of twenty 
thousand (20,000) pounds ordered at one time for delivery at 
one time as the quantity limit so that said section of said Act 
shall not be construed to permit any greater differential based 
on quantity than that based on such quantity limit. 

It is therefore ordered, That the following rule, which may 
be cited as Quantity-Limit Rule 203-1, to fix and establish 
a quantity limit as to replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles as a class 
of commodity be, and it hereby is, promulgated to be in full 
force and effect on and after April 7, 1952: 

The quantity limit as to replacement tires and tubes made 
of natural or synthetic rubber for use on motor vehicles as a 
class of commodity is twenty thousand (20,000) pounds or¬ 
dered at one time for delivery at one time. 

Statement of Basis and Purpose of Quantity-Limit- 

Rule 203-1 

1. Statement vnth Respect to First Finding .—This proceed.- 
ing is concerned with and includes only replacement tires and 
tubes made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity. Tires and tubes are used 
in their ordinary and common meaning to refer to casings, 
tires, and tubes made in any part of natural or synthetic rub¬ 
ber which individually or in any combination are designed 
for use or used as the tread on the wheels of motor vehicles 
which operate either on or off the road. By motor vehicles is - 
meant any passenger, farm, commercial, or industrial vehicle 
or machine which is itself powered by a motor or engine or 
which is or is designed to be functionally attached by any ve¬ 
hicle or machine so powered. The tires and tubes covered are 
called replacement to distinguish them from original equip¬ 
ment tires and tubes which are not included. Original equip¬ 
ment tires and tubes are those which are used by the manufac¬ 
turer of a motor vehicle to equip such vehicle and which are- 
components or accessories of such vehicle when it is first sold- 


Replacement tires and tubes made of natural or synthetic 
rubber for use on motor vehicles (hereinafter sometimes re¬ 
ferred to as tires) are purchased in annual dollar volumes up 
to almost fifty million dollars. Based upon frequency, such 
volumes appear to cluster within five ranges or volume brack¬ 
ets with fairly well-defined breaks as follows: 5 

Volume brackets’ 

Number: 


1 _Under $100,000. 

2 _$100,000 to $600,000. 

3 _$600,000 to $5,000,000. 

4 _ $5,000,000 to $25,000,000. 

5 _$25,000,000 to $50,000,000. 


On the basis of annual dollar volume of purchases, the quan¬ 
tities within volume brackets three, four, and five are found 
to be the greater quantities to which the statute refers. With 
the median of the second volume bracket ($350,000) being 
seven times larger than the median of the first ($50,000), quan¬ 
tities within the second also might well be considered to be 
one of the greater quantities; but there can be no doubt that 
quantities within volume brackets three, four and five are 
within that category when the medians of those volume 
brackets, respectively, are 56, 300 and 750 times larger than 
the median of the first. 

As shown by the following table, out of a total of 48,198 
purchasers only 63 or about 13/100 of 1% are available as pur¬ 
chasers of such greater quantities: 


Volmnc brackets (No.) 

Ford 

Number 

lasers 

Percent 
of total 

1. 

47,247 


2. 

888 

1.842 

3...... 

£2 

.108 

4.. . ... . . 

9 


5. 

2 


Total _ 

48,188 

Susa 




‘See Table I of Appendix A of the Notice of Hearing (14 F. R. 6044), 
all of which appendix is incorporated herein and made a part hereof by 
reference. 















With but one deviation, average unit prices vary directly 
with volume. The following table sets forth the price differ¬ 
entials on quantities of tires in the several volume brackets as 
a percentage under the highest price. 


Volume brackets (No.) 

Prioe differentials 

Passenger 

Truck 

1. 

a 0 to Id 0 


2. 

18.5 

23.0 

3...-.. 

26.0 

32.0 

4..... 

28.5 

40.0 

3. 

30.5 

38.5 



The Commission finds that the differentials on the greater 
quantities are in fact on account of quantity although, unlike 
those on the smaller quantities generally sold to dealers under 
quantity-discount schedules, they are not expressly stated to 
be on account of quantity but arise principally in connection 
with negotiated cost-plus contracts entered into between man¬ 
ufacturers and the few large so-called mass distributors. If, 
in this proceeding or in proceedings to enforce the quantity- 
limit rule, it could be successfully contended that cost differ¬ 
ences resulting from differing methods justified larger differ¬ 
entials on the greater quantities, the quantity-limit proviso 
would have the same loophole with respect to other-than- 
quantity differentials that unamended section 2 had with 
respect to quantity differentials. The administrative, judicial 
and legislative history of quantity differentials under the Clay¬ 
ton Act show that it was not the intent of Congress that the 
quantity-limit proviso should have such a loophole. 

Under unamended Section 2 of the Clayton Act differentials 
were permitted that made “only due allowance for difference 
in the cost of selling or transportation”, but those “on account 
of differences in * * * quantity” were allowed without regard 
to whether they were justified by differences in cost. In the 
Goodyear 8 case under that section, where a differential aris- 


* In the Matter of the Goodyear Tiro <£ Rubber Company, 22 F. T. C. 232 
<1936). 
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ing under a cost-plus contract could not be justified by differ¬ 
ences in cost resulting from differing quantities, it was success¬ 
fully contended by the respondent, contrary to the Commis¬ 
sion’s position, that the discrimination was, nevertheless, on 
account of quantity and, for that reason, was not required to 
be cost justified. In holding that the differential was on account 
of quantity, factors negativing such a characterization were 
cast aside and ignored by the court because they were found 
to be naturally inherent where unusual volume (from thirteen 
to thirty-six times larger than the largest independent com¬ 
petitors) was expected to and did result. 7 

Thereafter, and with the Goodyear case as a major consid¬ 
eration, the cost proviso was amended and the quantity-limit 
proviso was added by the Robinson-Patman Act. 

The amended cost proviso closed the loophole through which 
Goodyear had escaped by enacting that “nothing * * * shall 
prevent differentials which make only due allowance for dif¬ 
ferences in cost * * * resulting from differing methods or 
quantities”. Under that language, two separate and distinct 
categories of differentials (one on “account of quantity”, and 
the other “on account of method”) are not recognized or 
created; but all differentials are limited to those that can be 
justified by differing methods, differing quantities, or both, 
with no necessity for distinction. 

In contrast to unamended Section 2, which did not cover 
differentials on account of quantity, the quantity-limit pro¬ 
viso is concerned only with such differentials. It follows that 
differentials which escaped the reach of unamended Section 
2 because they were on account of quantity are, for that reason, 
clearly subject to the quantity-limit proviso. The fact that the 
amended cost-justification proviso permits differentials to be 
justified by differences in cost resulting from differing methods 
as well as from differing quantities does not affect that con¬ 
clusion. There is, therefore, no basis for any contention that 
the greater differentials under cost-plus contracts in this pro¬ 
ceeding are not on account of quantity, for unusually large 


7 The Goodyear Tire d Rubber Company v. Federal Trade Commission r 
101 F. (2d) 620, 624 (C. C. A. 6,1939). 


*■ 


j 

i 

i 

l 







24 


volumes resulted which in almost all instances averaged from 
163 to 5,150 times larger than the average of over 98% of the 
smaller dealers (see second table below). Such differentials 
are on account of quantity, a fortiori, it having been established 
in the Goodyear case that the greater differential under the 
cost-plus contract was on account of quantity, other consider¬ 
ations to the contrary notwithstanding, because an unusually 
large volume (but only from thirteen to thirty-six times larger 
than the largest of the smaller dealers) resulted. Moreover, 
and by the same token, differentials under other methods or 
arrangements however designated or justified are on account 
of quantity when greater quantities result. 

From the last table it appears that differentials ranging from 
26 to 30.5 percent on passenger tires and from 32 percent to 
40 percent on truck tires are granted on the greater quantities 
to only 63 purchasers, constituting about 13/100 of 1 percent 
of the total or only slightly more than one in a thousand. 
The magnitude of such differentials is shown by the fact that 
a larger purchaser with a differential of 30 percent can profit¬ 
ably resell tires at a price about the same as the smallest pur¬ 
chasers pay for them. Under these circumstances such differ¬ 
entials must, inevitably, have a tendency to destroy the busi¬ 
ness of the many smaller purchasers; and they are, therefore, 
necessarily rendered unjustly discriminatory within the mean¬ 
ing of the statute by the fewness of the purchasers to whom 
they are available. 8 

Moreover, available purchasers in greater quantities are so 
few as to render differentials on such quantities promotive 
of monopoly in them. What has happened, and is in the 
process of happening, confirms what was not merely probable 
but almost inevitable in 1926 when there first appeared 9 dif¬ 
ferentials substantially of the same kind and amount as are 
now available to a few purchasers in greater quantities, namely, 

* The Providence Coal Company v. The Providence and Worcester Rail¬ 
road Co., 1 I. C. C. 107, 117-118 (1887). 

* In the Matter of The Goodyear Tire d Rubber Company, 22 F. T. C. 232, 
293-204 (1936). 


.an unmistakable trend of the smaller purchasers toward ex¬ 
tinction and of the larger toward monopoly. 10 

In 1926, when such a differential was first granted, the 
smaller purchasers (the traditional dealer-distributor group) 
supplied, about 90 percent of the physical units demanded 
by the replacement market. Four years later in 1930, after 
they had felt the full force of the differential in the hands of 
the large competitor, the dealer-distributor group’s position 
Tiad slumped to 70 percent. In 1930 other manufacturers began 
granting similar differentials to other very large competitors 
vof the small dealer-distributors, and eleven years later in 1941 
only about 48 percent of the replacement market was being 
■supplied by the dealer-distributor channel. There is a hiatus 
in the figures for the war years of 1942 to 1945, inclusive, but 
those for 1946 show that the dealer-distributors had recap¬ 
tured during the war years about 4 percent of the market so 
as to hold about 52 percent. In 1947, however, there was an 
indication that the downward trend in the position of the 
dealer-distributors had started again, for in that year it slipped 
to slightly under 52 percent of the physical volume. 11 

In terms of dollar volume of purchases also, the figures show 
that in 1947 the smaller purchasers in the first (under §100,000) 
volume bracket, constituting more than 98 percent of the total, 
did only about 52 percent of the total replacement business. 
Making up the remaining approximately 48 percent of the 
business done by less than 2 percent of the purchasers with 
•dollar volumes over $100,000 was the somewhat more than 18 
percent done by about 1.85 percent of the purchasers in the 
second ($100,000 to $600,000) volume bracket and the sub¬ 
stantially 30 percent done by 13/100 of 1 percent of the pur¬ 
chasers in the greater quantities over $600,000 in the three 

“ Federal Trade Commission v. Morton Salt Company, 334 U. S. 37, 60 
(1948). 

a Leigh, Automotive Tire Sales by Distribution Channels (1948), sub¬ 
mitted jointly by some of the largest tire manufacturers as a part of their 
Data, Views and Argument; In the Matter of The Goodyear Tire <6 Rubber 
Company, 22 F. T. C. 232, 296-302 (1936). 


largest volume brackets. The details are given in the follow¬ 
ing table: 


Volume (brackets) 

Parti 

Number 

lasers 

Percent of 
total 

Purchases 

(peroentof 

total) 

i . 

47,247 

98-027 

52.4 


' m 

1.842 

IS. T 

3.. 

52 

.108 

8.5 

4.. 

9 

.019 

10.1 

5... 

2 

.004 

10.3 

Total .-...-. 

48,198 

100.000 

100.0- 






The following table more completely reveals the overshadow¬ 
ing size attained by the sixty-three purchasers of the greater 
quantities with the differentials available on such quantities. 
It does so by stating the size of the average purchaser in each 
volume bracket as a multiple of the size of the average pur¬ 
chaser in the smallest bracket, the size of the average purchaser 
in each of the volume brackets being calculated by dividing the- 
percentage of the business done by all purchasers in each 
bracket by the number of such purchasers. 


Volume (bracket) 


1 . 

2 ., 

3. 

4. 

fi. 


Purchasers 

(number) 

Purchases: percent 
of total 

Relative 
size of 
average 

Bracket 

Average 

purchaser 

47,247 

52.4 

a 001 

1 

888 

18.7 

.021 

21 

52 

8.5 

.163 

163 - 

9 

10.1 

1.121 

1,121 

2 

10.3 

5.150 

5,130 


Thus it appears that the average purchasers in the third, fourth, 
and fifth volume brackets are, respectively, 163, 1,121 and 
5,150 times larger than the average purchaser in the first. The 
average purchaser in the second volume bracket being 21 times 
larger than the average purchaser in the first, there is also a very 
substantial difference in size between them, but that difference 
is so dwarfed by the differences in size between the average pur¬ 
chasers in the three largest volume brackets and the average- 
purchaser in the smallest that the real giantism which prevails 
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Among the few purchasers of the greater quantities is 
•emphasized. 

It is also evident that available purchasers in greater quan¬ 
tities are so few as to render differentials on such quantities 
promotive of monopoly in the line of commerce in which the 
sellers (manufacturers) of tires are engaged. 

Accompanying the decline in the market position of the many 
smaller purchasers and the rise in the market position of the 
few large purchasers which, as stated above, occurred between 
1926 and 1947, was a substantial decline in the number of tire 
manufacturers, there having been in the neighborhood of 100 
at about the beginning of that period and in 1947, on a corporate 
affiliation basis, only twenty-one. Moreover, in 1947 the re¬ 
placement tire business had become highly concentrated among 
the remaining 21 sellers, the seven largest manufacturers doing 
86.3 percent of the total business, the seven next largest doing 
11.1 percent and the seven smallest doing 2.6 percent. 

That the differentials on the greater quantities, which are 
rendered promotive of monopoly among the purchasers of such 
quantities by the fewness of such purchasers, are also, by the 
same token, rendered promotive of monopoly among sellers is 
shown by the fact that such monopolistic concentration among 
sellers increases as the size of the purchasers increases. This 
is revealed by the following table which shows the percentage 
of business in each volume bracket which is done by the seven 
largest, the seven next largest, and the seven smallest 
manufacturers: 


Bracket 

Purchasers 
percent in 
bracket 

Purchases 
percent In 
bracket 

Percent of business done 
in bracket by— 

7 largest 
manu¬ 
facturers 

7 next 
largest 
manu¬ 
facturers 

7 smallest 
manu¬ 
facturers 

(1). 

08.027 

52.4 

84.2 

12.0 

3-8 

(2). 

1.842 

18.7 

85.1 

12.7 

2.2 

(3). 

.108 

8.5 

86.4 

132 

.4 

(4).-. 

.019 

10.1 

sa 0 

10.0 

2.0 

(5). 

.004 

10.3 

97.3 

2.7 

.0 

Ay ynwknts _ ... 




11 1 

ft 







Total_ 


100.000 


100.0 


100 
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From the above it appears that the seven largest manufactur¬ 
ers do 84.2 percent of the business with the smallest purchasers 
in the first volume bracket and an increasing percentage as the 
size of the volume brackets increases until they do almost all 
(97.3 percent) of the business with the largest purchasers in the- 
fifth volume bracket. Substantially the contrary relationship- 
exists between the seven smallest manufacturers and the pur¬ 
chasers in the five volume brackets. The seven intermediate 
manufacturers are in an intermediate position, doing an in¬ 
creasing percentage of business through the first three volume- 
brackets only, with a quite noticeable decline in the fourth 
volume bracket followed by a very sharp reduction in the fifth 
and largest. 

Although other factors may be and probably are involved, the 
inability of smaller manufacturers to participate or to partici¬ 
pate more than they do in the business of purchasers in greater 
quantities is directly related to price. Thus the differentials on 
the greater quantities to the few’ available purchasers thereof 
is casually connected with the concentration of business in the 
hands of the larger manufacturers and with the decline in the 
number of manufacturers. It is very probable that this process 
continued even during the course of this proceeding subsequent 
to 1947. From information before the Commission, it is war¬ 
ranted in believing that since 1947 two of the largest manufac¬ 
turers were able to take away from a smaller manufacturer on 
a basis which directly or indirectly involved a lower price such 
a significant volume of business with a purchaser in greater 
quantities that the effect may be to threaten, within the fore¬ 
seeable future, the continued independent existence of the 
smaller manufacturer. Similarly, the Commission is war¬ 
ranted in believing that since 1947 some of the smaller of the 
twenty-one manufacturers, perhaps as many as four, ceased to 
function or to function independently, and that at least some 
of the latter have become affiliated with one or more of the 
larger manufacturers. 

An affinity between sellers and purchasers based on size, such 
as exists in the replacement tire industry, has been aptly de¬ 
scribed by some economists as a “bilateral oligopoly”, which is 
a reciprocal relationship between a few large sellers and a few 
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large purchasers operating to dominate the market for their 
mutual benefit and to the injury or destruction of the smaller 
sellers, the smaller purchasers, and the competitive system. 

2. Statement with Respect to Second Finding .—The princi¬ 
ple of the quantity-limit proviso is that economies of mere size 
do not justify the risk of monopoly, 12 and its function is to avoid 
that risk by preventing such economies from being reflected in 
price. It performs its function by limiting to a quantity fixed 
by the Commission the applicability of the cost justification 
proviso which states that price differentials are permitted 
which make only due allowance for differences in cost of manu¬ 
facture, sale, or delivery resulting from differing methods or 
quantities in which commodities are sold and delivered. With 
the quantity limit in effect, differences in cost under the cost- 
justification proviso must and can only be used to support a 
price for a quantity smaller than the limit which is higher than a 
seller’s price for the quantity fixed as the limit; but such cost 
differences cannot be used to support a price for a quantity 
greater than the limit which is lower than a seller’s price for 
the quantity established by the limit. 

As legislative history shows. 13 the Interstate Commerce Com¬ 
mission has long applied the same principle to perform the same 
function. That Commission has prevented unjust discrimi¬ 
nation against the many smaller merchants and promotion of 
monopoly among the few larger ones by refusing to sanction 
cost-justified rate differentials on quantities not within the 
scope of fairly small scale business. 

Such a quantity has never been stated as a volume of ship¬ 
ments over a period of time. 14 The Interstate Commerce Com¬ 
mission has repeatedly held that such volume rates are in the 
nature of discounts in favor of large shippers and consignees 
and has rejected them because the quantity named would be 
arbitrary in any case. 15 

13 H. R. Rep. 2287, 74th Cong., 2d Sess., March 1936. 

"H. R. Rep. 2287, 74th Cong., 2d Sess., March, 1936; Sen. Rep. 1502, 74th 
Cong., 2d Sess., February 1936. 

“ The Providence Coal Company v. The Providence and Worcester Rail¬ 
road Co., 1 I. C. C. 107 (1887); Books, Drugs, and Cotton Goods from New 
York to Chicago, 256 I. C. C. 85 (1943). 

“Forwarder Rates Conditioned Upon Aggregates of Tonnage, Western 
Freight Association, 2641. C. C. 225, 233 (1945). 
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The quantity upon which the lowest rate may be charged 
has consistently been stated in terms of a single shipment. In 
the case of railroad transportation, this has typically been a 
single carload. 16 While economies accruing on a multiple- 
carload shipment are greater than those on a single carload, 
cost-justified rate differentials on multiple-carload shipments 
have been rejected (except where necessary to coordinate dif¬ 
ferent modes of transportation) 17 because of their tendency to 
promote monopoly in the hands of the relative few able to deal 
in multiple carloads. On the other hand, because of the in¬ 
creased number of patrons who usually can buy and sell in car¬ 
loads, the obvious and substantial economies accruing on a 
single carload as compared to a less-than-carload shipment can 
be reflected in a rate differential with only a slight tendency 
to concentrate business. 18 Where the usual situation does not 
exist and only a relative few can deal in a carload, the Interstate 
Commerce Commission has insisted that all quantities move at 
the same rate. 10 

The tire industry has designated 20,000 pounds as a carload 
quantity, and as such it has been the basis of a carload discount. 
In finding that the carload quantity of 20,000 pounds ordered 
at one time for delivery at one time (rather than some annual 
dollar volume of purchases less than $600,000) is reasonably 
the maximum quantity as to which there will be a sufficient 
number of available purchasers in addition to the objectionable 
few of 63 so as not to render the maximum differential justified 
by savings in cost unjustly discriminatory or promotive of 
monopoly, the Commission has applied the principle of the 
quantity-limit proviso as the Interstate Commerce Commission 
has applied the same principle to accomplish the same purpose. 

The judgment of this Commission, like that of the Interstate 
Commerce Commission, is that discounts based on volume of 


“ Anaconda Copper Mining Company v. Chicago d Eric Railroad Company, 
19 I. C. C. 592 (1910) ; Sharfman, The Interstate Commerce Commission 
(1936), Vol. III-B, pp. 406-107. 

” Molasses from New Orleans, La., to Peoria and Pekin, IU., 235 L C. C- 
485 (1939). 

" Id. at 497. 

19 Planters' Compress Company v. Cleveland, Cincinnati, Chicago d St. 
Louis Railicay Company , et al., 11 I. C. C. 382 (1905). 
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transactions over a period of time are arbitrary and that those 
based on single transactions are not. 20 Moreover, in recent 
litigation involving price discrimination under section 2 of the 
Clayton Act, it has been judicially recognized that volume dis¬ 
counts reduce costs to purchasers on a basis which is ultimately 
their size where as the incidence of a carload discount is not 
arbitrarily determined by the size of the purchasers but depends 
upon an obvious difference in handling and delivery costs, 
with it being “not merely probable” but “almost inevitable” 
that volume discounts would accelerate the trend of the larger 
purchasers towards monopoly and the smaller towards extinc¬ 
tion. 21 In addition, cumulative volume discounts have a sub¬ 
stantial tendency to eliminate competition and promote mo¬ 
nopoly among sellers by causing purchasers to buy all of their 
requirements from only one seller. 22 

A multiple-carload quantity is rejected as a limit under the 
quantity-limit proviso for the same reason that it is rejected as 
a limit for freight rate differentials. As has been pointed out 
above, multiple-carload rates have not been authorized because 
they are rendered unjustly discriminatory and promotive of 
monopoly by the fewness of available shippers and consignees 
of multiple carloads. It should follow from that alone that a 
price differential on such a quantity is obnoxious for the same 
reason. That available purchasers of multiple-carloads are ob¬ 
jectionably few in fact is supported by 1947 data now to be dis¬ 
cussed with respect to the number of available purchasers of a 
carload quantity of 20,000 pounds. 

These data show that among a representative group of deal¬ 
ers with annual dollar volumes ranging up to about $350,000, 
the number of carload purchasers and the number of carloads, 
as a percentage of volume, bought by them varied directly with 
volume. While substantially all carloads were bought by deal¬ 
ers with annual volumes in excess of $35,000, all of them within 
that group did not buy in carloads and all carload-purchasers 

* See, for example: In the Matter of H. C. Brill Co., Inc., 26 F. T. C. 666 
(1938) ; In the Matter of Simmons Company, 29 F. T. C. 727 (1939), 

31 Federal Trade Commission v. Morton Salt Company, 334 U. S. 37, 60-61 
(194S). 

” In the Matter of Simmons Company, 29 F. T. C. 727, 742 (1939). 
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among them did not buy all of the requirements in carloads- 
Only about 5 percent of the dealers with volumes from $35,000 
to $100,000 bought carloads, whereas about 25 percent of those 
with volumes over $100,000 did so. The percentages of volume- 
bought in carloads by the carload purchasers in the $35,000 to 
$100,000 bracket increased from about 25 percent at the bottom 
to about 40 percent at the top. The same percentages for the 
$100,000 to $350,000 bracket ranged from about 50 percent at 
the bottom to about 75 percent at the top. More than 93 per¬ 
cent of all carloads going to the group were bought by the car¬ 
load purchasers with volumes over $100,000. 

These data cannot properly be, and are not, considered as 
precisely revealing the facts as to the actual number of carload 
purchasers and purchases in 1947 or as a basis for precisely fore¬ 
casting what such facts will be with a 20,000 pound quantity 
limit in effect. They do, however, strongly support broad in¬ 
ferences which the Commission makes. It is inferred that all 
of the few purchasers with annual volumes of $600,000 and over 
should be able to buy all or substantially all of their require¬ 
ments in carload lots of 20,000 pounds, and that they alone 
could buy in multiple-carload quantities in any substantial de¬ 
gree. It is also inferred that the overwhelming majority of 
additional carload purchases will be made by some but substan¬ 
tially less than all of the purchasers with annual volumes be¬ 
tween $100,000 and $600,000. 

It being necessary to have as available purchasers of the 
quantity fixed by the limit some of those with annual volumes 
in the $100,000 to $600,000 bracket so as to eliminate the objec¬ 
tionable fewness, the quantity established by the rule deter¬ 
mines how many there should be, not precisely by naming an 
annual volume somewhere between $100,000 and $600,000 that 
would be arbitrary in its inclusion and exclusion, but flexibly 
by establishing the quantity ordered at one time for delivery at 
one time which is not beyond reach of purchasers generally in 
that volume bracket and as to which there are obvious savings 
in handling and delivery costs. 

The fact that relatively few purchasers with annual dollar 
volumes between $35,000 and $100,000, mostly those with vol¬ 
umes approaching the larger figure, will also be available as 


33 


purchasers of 20,000 pounds carload quantities does not increase 
the number of available purchasers thereof sufficiently to jus¬ 
tify eliminating them by the only device that would do so with 
more exactness. For it could only be so done by fixing an an¬ 
nual dollar volume of $100,000 as the limit, and this would 
arbitrarily exclude all purchasers of smaller volumes even 
though they purchased in the cost-saving carload quantity and 
would arbitrarily include all purchasers of greater volumes even 
though they did not. The relative certainty that almost none 
of the purchasers with annual volumes less than about $35,000, 
numbering about 32,000 and constituting about two-thirds of 
the total, will be available as purchasers in 20,000 pound lots 
makes it clear the carload quantity is not too large. 

3. Statement With Respect to Third Finding .—Just as the 
Clayton Act was shown by the Commission in the Goodyear 
Tire case 23 to require the cost proviso of the amending 
Robinson-Patman Act to close the loophole with respect to the 
necessity for justification on a cost basis of all differentials, so 
the cost-justification proviso of the Robinson-Patman Act has 
been shown by the Commission in the United States Rubber 
Tire case 24 and in this proceeding to require the issuance of a 
quantity limit to close the loophole with respect to differentials 
which adversely affect competition in the manner specified by 
the quantity-limit proviso. Both of those cases attempted to 
prevent the development of the conditions which now prevail 
with respect to price discrimination in the replacement tire 
industry. The Goodyear case failed because the unamended 
statute permitted any price differentials so long as different 
quantities were involved, regardless of their adverse effect upon 
competition. The United States Rubber case has been rela¬ 
tively ineffectual because, in the absence of a quantity limit, 
the amended statute permits price differentials on greater quan- 


a In the Matter of The Goodyear Tire d Rubber Company, 22 F. T. C. 232 
(1936) ; Goodyear Tire d Rubber Co. v. Federal Trade Commission, 92 F 2d) 
677 (C- C. A. 6,1937); Federal Trade Commission v. Goodyear Tire d Rubber 
Co., 304 U. S. 257 (1938) ; Goodyear Tire d Rubber Co. v. Federal Trade Com¬ 
mission, 101 F. (2d) 620 (C. C. A. 6, 1939); cert, denied. Federal Trade 
Commission v. Goodyear Tire d Rubber Co., 308 U. S. 557 (1939). 

34 In the Matter of United States Rubber Company, et al., 28 F. T. C. 1489 
(1939). 
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titles which axe rendered unjustly discriminatory and promo¬ 
tive of monopoly by the fewness of available purchasers of such 
quantities so long as they are substantially justified by differ¬ 
ences in cost. The sponsor of the Robinson-Patman Act in the 
Senate cited the factual pattern in the Goodyear case as neces¬ 
sitating the enactment of the quantity-limit proviso ” It did. 

Unless the Clayton Act as amended by the Robinson-Patman 
Act is implemented by this quantity-limit rule, it is relatively 
certain that the conditions with respect to price discriminaton 
whch now prevail and which began to develop as early as 1926 
in the replacement tire industry will continue and worsen. 
With the rule in effect, such may not be the case and the con¬ 
trary may happen. In any event the capacity of the Act 
should be exhausted in an attempt to remedy the evil. This 
will be accomplished by the promulgation of the rule and, if 
necessary, the institution of proceedings to enforce it under 
complaints against sellers, purchasers, or both, charging viola¬ 
tion of section 2 as implemented by it. 

Issued December 13, 1951. 

By the Commission. 

[seal] D. C. Daniel, 

Secretory. 

Minority Findings of Commissioner Mason 

Pursuant to the provisions of section 2 (a) of the Clayton 
Act as amended by the Robinson-Patman Act, the majority 
of the Federal Trade Commission made its findings and order 
with statement of basis and purpose, in this proceeding. The 
minority files this, its findings, together with statement of 
basis and reasons. 

FINDINGS 

1. The facts available in this proceeding are not such as to 
reasonably demonstrate that purchasers in quantities greater 
than 20,000 pounds ordered at one time for delivery at one 

* Remarks of Senator Robinson, 80 Cong. Rec. 6429 (April 30,1936). 
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time are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly. 

2. The facts available in this proceeding are not such as to 
reasonably demonstrate that there is a fewness of purchasers 
within the meaning of the statute. 

3. The facts available in this proceeding are not such as to 
reasonably demonstrate the existence of conditions promotive 
of monopoly in the manufacture or distribution of replace¬ 
ment tires and tubes. 

4. The facts available in this proceeding are not such as to 
demonstrate the existence of any reasonable relationship be¬ 
tween the quantity of §600,000 annual volume and the quantity 
of 20,000 pounds ordered at one time for delivery at one time. 

STATEMENT OF BASIS AND REASON FOR THE ABOVE FINDINGS 

Congress gives us the power to issue rules fixing quantity 
limits only where purchasers in greater quantities are so few 
as to render differentials on account thereof unjustly discrimi¬ 
natory or promotive of monopoly. When we fix such a quan¬ 
tity limit, the effect of our action is to prevent a seller from 
passing on, by an appropriate price reduction, economies that 
may be achieved from the sale of a larger quantity than we have 
fixed. Thus, wherever we fix a quantity limit we reject effi¬ 
ciency for the sake of avoiding damage to competition arising 
out of price differences. We are not supposed to use this power 
except where the danger to competition is clearly in excess of 
that which justifies an ordinary price discrimination proceed¬ 
ing, and where no smaller remedy will avert that danger. We 
were expected to proceed first in the regular way by complaint 
and order to cease and desist, and to invoke a quantity limit 
only where experience showed that other remedies provided 
in the Act were insufficient. 

In saying that ordinary proceedings under Section 2 (a) of 
the Clayton Act should have been used prior to recourse to the 
quantity limit proceeding, I do not want to be understood as 
modifying or withdrawing what I have said elsewhere about the 
public policy underlining such proceeding against price dis¬ 
crimination. It is the task of a Commissioner to enforce the 
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law whether or not he thinks it wholly wise, but to enforce it 
in the manner that Congress has provided. Congress provided 
for price discrimination proceedings and intended, I think, that 
their possibilities be exhausted before the quantity limit is 
invoked. My concern is that even from a point of view wholly 
sympathetic to the present law of price discrimination, this 
instant quantity limit rule is untenable. I see no sense in 
attacking efficiency which the Congress attempted to protect, 
at least until the remedies which are designed to be consistent 
with efficiency have been tried and found wanting. 

“ In establishing the quantity limit rule for replacement tires 
and tubes, the majority is showing no such restraint. The 
•Commission has undertaken only two significant price dis¬ 
crimination cases against the tire manufacturers. In the first 
of these, the Commission’s order was overruled on appeal on 
grounds that have ceased to exist because of the subsequent 
passage of the Robinson-Patman Act. The second case re¬ 
sulted in an order in 1939 against United States Rubber Com¬ 
pany. The majority now says that this order “has been rela¬ 
tively ineffectual”; but the Commission has made no field 
investigation to determine what have been the effects of that 
order, nor whether that order has been observed, nor whether 
new abuses by the same company call for a new proceeding. 
The Commission has not made field investigation of the facts 
as to the pricing practices of other tire manufacturers and has 
not attempted to correct whatever abuses there may be in these 
practices by the ordinary process of complaint and order. In¬ 
stead, it has undertaken the present quantity limit proceeding 
without first exhausting its powers to require offenders to cease 
and desist from price discriminations that are unlawful. 

Because of this failure to reserve the quantity limit pro¬ 
cedure for its intended function, the rule now promulgated will 
deprive distributors and consumers of whatever economies 
there are in large transactions when there may be no neces¬ 
sity for such deprivation. 

Moreover, the failure to undertake preliminary field investi¬ 
gation has meant that upon most important points reliable 
information is lacking, so that the Commission has found it 
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necessary to proceed on a basis of inference based upon frag¬ 
mentary facts* 

The facts, or alleged facts, upon which the majority relied in 
promulgating this rule were derived from two sources. One of 
these was an inquiry by mail, addressed to tire manufacturers 
and distributors. The other was an opportunity for interested 
parties to present “data, views, and arguments,” followed by 
a public hearing lasting for parts of four days and covering 402 
double-spaced pages of typed transcript. This is a slender basis 
upon which to reconstitute the price structure of a major 
industry. 

Moreover, the procedure that was followed deprived the 
Commission of the full benefit that might have been attained 
from this limited body of information. Comprehensive and 
carefully analyzed summaries of the data submitted to the 
Commission in response to its mail inquiries were never made 
a part of the public record. Instead, the factual information 
was disclosed to interested parties only in the form of a notice 
of hearing and an attached factual appendix, which together 
filled less than two pages of the Federal Register. The allega¬ 
tions of fact contained in the appendix consisted partly of 
ultimate conclusions as to the facts and partly of summary 
statements, primarily statistical in nature, unaccompanied by 
explanations of the types of data relied upon and the statistical 
methods used in developing those summaries. Except in this 
document the information upon which the majority has relied 
was not exposed to public criticism or supplementation. 

The result of this cursory method of disclosing the factual 
basis for the proposed rule was that interested parties who op¬ 
posed the rule did not have an adequate opportunity to examine 
and criticize the Commission’s allegations of fact and the Com¬ 
mission was thereby deprived of an adequate testing of these 
allegations. The statements submitted by interested parties 
prior to the public hearing and the arguments made at the 
public hearing undertook to challenge the Commission’s sta¬ 
tistical methods and conclusions as to such matters as the total 
number of customers and the total amount of replacement tire 
sales; the classes and class boundaries appropriate to a classifi¬ 
cation of customers according to the volume of their purchases; 
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the average prices paid by purchasers in each volume class; the 
availability of carload purchasers; the profits and margins of 
various classes of distributors; and other similar matters. In 
the absence of knowledge about the statistical methods used by 
the Commission and about the character of the basic data, the 
critics were forced to rely upon their guesses as to what the Com¬ 
mission probably did and were often incorrect in these guesses. 
What the Commission had actually done was not exposed in a 
way which provided the benefit of informed criticism. 

One example will serve to illustrate this characteristic of the 
public record. The Commission’s statement in the Federal 
Register indicated that the 21 tire manufacturers from whom it 
had obtained data had a total of 48,198 customers for replace¬ 
ment tires. The four largest manufacturers employed an 
agent to compile the figures of their own sales into aggregates, 
and found that after eliminating duplications, these four com¬ 
panies alone had more than 50,000 customers. Thereupon 
they challenged the validity of the Commission’s report of 
slightly more than 48,000 customers for 21 manufacturers. 
The fact is that the reports received by the Commission from 
these 21 manufacturers aggregated about 90,000 purchasers of 
replacement tires, but that the data available to the Commis¬ 
sion did not include the names of purchasers with annual dollar 
volumes of less than $100,000, and that the Commission re¬ 
duced the figure of 90,000 to slightly more than 48,000 on the 
basis of an estimate of the number of duplications among the 
smaller purchasers, this estimate being derived from certain 
dealer reports to the Commission as to the number of manufac¬ 
turers from whom they bought and from certain estimates cur¬ 
rent in the tire industry as to the percentage of dealers who buy 
from more than one manufacturer. Since the participants in 
the public hearing were not informed that the figure 48,198 was 
an estimate, much less how the estimate had been made, their 
comments as to whether or not the estimate was reasonable 
and as to the effect of any error which it might contain upon the 
proposed rule were not and could not be of a kind that assisted 
the Commission in reaching a decision. 

Interested parties who objected to the Commission’s pro¬ 
posed rule made formal demand that the Commission give them 


an opportunity to introduce evidence which they believed 
would demonstrate the undesirability of the rule. While the 
Commission permitted them to file “data, views, and argu¬ 
ments,” it did not grant the request that the allegations of fact 
contained in the documents filed be subjected to the processes 
of verification and cross examination which convert such alle¬ 
gations into credible evidence, nor did it establish any alterna¬ 
tive procedure sufficient to test the reliability of these 
allegations. Interested parties argued that, in the absence of 
the right to introduce evidence and prove its validity, the Com¬ 
mission must treat as facts all statements of fact as to which 
offers of proof were made. Interpreting the proceeding as leg¬ 
islative, the Commission has not done this; but the majority, 
without establishing alternative procedures for testing the fac¬ 
tual allegations for which such offers of proof were made, has 
rejected or ignored allegations which, if correct, would demon¬ 
strate that there is no need for any quantity limit rule and that 
the rule now promulgated is objectionable. 

It is possible that the record might have been brought to a 
more satisfactory state if the Commission had granted the re¬ 
quest of various applicants for an opportunity to offer argument 
in rebuttal to statements made at the hearing. However, no 
such rebuttal was permitted in spite of the fact that at least one 
applicant, a representative of Goodyear and Kelly-Springfield, 
was entitled to an opportunity for rebuttal under the terms of 
the Commission’s notice of hearing as published in the Federal 
Register on December 16, 1949. 

Instead of attempting to clarify the facts by such means, the 
Commission limited its further consideration of conflicting fac¬ 
tual statements to staff memoranda that did not resolve them. 
For example, the Commission’s brief statement in the Federal 
Register contained a table indicating the percentage of total 
purchases of tires and tubes by buyers in each volume bracket, 
which was bought, respectively, from the seven largest manu¬ 
facturers, the seven manufacturers intermediate in size, and 
the seven smallest manufacturers. Upon the basis of these 
figures, it was argued on behalf of the rule that there was an 
affinity between the largest distributors and the largest manu¬ 
facturers. This point was challenged on behalf of the four 
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largest manufacturers on the basis of a computation of their 
own aggregate sales to customers in the various volume brack¬ 
ets, from which they concluded that they sold a smaller percen¬ 
tage of the requirements of the larger customers than of the 
smaller customers, and that, therefore, the opposite statistical 
result which appeared in the Commission’s figures for the seven 
largest manufacturers must be due to the smallest three of that 
seven. Neither the computation by these manufacturers nor 
their conclusion from it was challenged by the Commission’s 
spokesmen at the public hearing. The computation by the 
four manufacturers was subsequently challenged, however, in 
a staff memorandum to the Commission which contained fur¬ 
ther computations of the Commission’s data purporting to show 
that the results for the largest four manufacturers were the 
same as those that the Commission had shown for the largest 
seven and were diametrically opposite to those shown by the 
manufacturers’ computations. Thus, the Commission had be¬ 
fore it a direct contradiction between two different computa¬ 
tions of data supplied by the same four manufacturers, without 
any explanation of the origin or character of the contradiction. 
This fact was brought to the Commission’s attention in another 
staff memorandum. However, the Commission did nothing 
toward further clarification of the matter, and the majority, in 
its published statement, has accepted the original computation 
presented on behalf of the Commission in the Federal Register. 
It has thus disregarded the alternative computation presented 
by the four manufacturers without taking steps to determine 
which of the two sets of figures is correct. 

This illustration is representative of various respects in which 
the staff memoranda, by which the Commission carried the de¬ 
bate upon the facts beyond the results of the public hearing, 
consisted merely in reiteration of positions taken by the Com¬ 
mission’s staff, sometimes with and sometimes wtihout addi¬ 
tional supporting data. The majority of the Commission has 
made no effort to test the truth of allegations of fact submitted 
by interested parties except by comparing them with allega¬ 
tions of fact submitted by the Commission’s staff; and in these 
comparisons the majority has apparently assumed that wher¬ 
ever there is a conflict of such allegations, the Commission’s 


staff is necessarily correct. Thus the procedure has been in¬ 
adequate to enable the Commission to determine wisely where 
the truth lies. ■ ; 

Had the majority relied upon the public record alone, they 
could not have made their findings and promulgated their rule; 
for insofar as that record is concerned, the weight of the evi¬ 
dence supports those who object to the rule and appears to dis¬ 
credit the meager factual statements which the Commission 
included in the Federal Register as its basis for action. By ac¬ 
cepting statements of fact that are not in the public record, the 
majority manages to make a prima jade case for disregarding 
many of the apparently significant criticisms that appear in the 
public record, and for reestablishing the apparent validity of 
some of the conclusions of fact upon which they rely. But 
whether these reaffirmations of the case for the rule would, in' 
their turn, stand the test of criticism, nobody knows. For this 
reason, the procedure has been an arbitrary acceptance of the 
factual allegations that tend to prove the case for the rule and 
an arbitrary rejection of the factual allegations that tend to 
disprove it. This fact alone would constitute adequate ground 
for my dissent. 

But even if all of the allegations of fact in support of the rule 
were unquestioned, I could not accept this rule. The rule as 
promulgated is irrelevant to the proceeding and to the alleged 
facts. The majority has found that the 63 buyers who pur¬ 
chase an annual volume of more than $600,000 of tires and 
tubes are so few as to render the discounts they receive unjustly 
discriminatory and promotive of monopoly. The logical in¬ 
ference from such a finding is that the Commission should 
prevent discounts derived from economies achieved through 
the purchase of larger annual volumes. The majority states 
that the 888 purchasers of annual volumes between $100,000 
and $600,000 “might well be considered” among the few whose 
purchases involve unjust discrimination or danger of monop¬ 
oly. However, the majority does not undertake to establish 
a quantity limit at either an annual volume of $600,000 or an 
annual volume of $100,000, or, indeed, at any other annual vol¬ 
ume. Instead, they discard the concept of annual volume, and 
along with it they necessarily discard, also, all of the evidence 



as to the effects of prices associated with all annual volumesy 
both large and small. They establish a quantity limit, not in 
terms of annual volume, but in terms of a single purchase of a 
so-called carload “ 

There is substantially nothing before the Commission that 
bears upon the effect of single purchases in quantities greater 
than a carload. No information is available as to how many 
buyers buy more than a carload in a single purchase. No 
information is available as to the difference in the prices paid 
by those who buy, in a single purchase, a carload or less and 
those who buy more than a carload (except that there are 
statements in the record to the effect that there was no carload 
discount in 1947, the year from which the Commission’s data 
are derived, and that the National Association of Independent 
Tire Dealers asserted at the hearing that there is now a two 
percent carload discount). There is nothing whatever in the 
record in the way of fact or allegation to show there is, or has 
been, jeopardy to competition from the fact that more than a 
carload is bought in a single transaction. The evidence pro 
and con, such as it is, all has to do with the effect of differing 
volumes of annual purchases and of differences in price asso¬ 
ciated therewith. 

The majority seeks to justify the carload rule on two grounds. 
One is that the Interstate Commerce Commission commonly 
applies a carload limit to quantity discounts upon freight rates. 
As to this line of argument, it is sufficient to say that the Inter¬ 
state Commerce Commission presides over a regulated indus¬ 
try; that the peculiarities of transportation have long been 
recognized by the application of special rules to transportation 

* The quantity which is set as the limit is defined, not as an actual carload 
of tires, whatever it may weigh, but as an arbitrary weight of 20,000 pounds, 
whether or not that amount fills a car. Tires of different sizes differ in bulk 
and weight so that there is no weight which always constitutes a carload. 
In adopting 20,000 pounds as the equivalent of a carload, the majority have 
conformed to the customary language of the industry. They have, however,, 
destroyed any basis which they may have had for asserting that the discount 
upon the so-called carload is justified by economies in shipment due to freight 
rates. Although they have rejected rules based upon annual volume because 
the volume selected would be arbitrary, they have adopted a rule based upon, 
an arbitrary amount bought in a single purchase. 
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companies, which cannot be generalized into rules of conduct 
applicable to all business; and that the Congress has specified, 
without regard to the transportation acts, the particular find¬ 
ings which must be made in order to apply a carload limit to 
the tire industry. 

The other line of argument is that there is a loose correla¬ 
tion between carload purchases and annual volume bought. 
On the one hand, the majority states that practically no car¬ 
load purchases are made by buyers with annual volumes below 
$35,000. On the other hand, they assert that the percentage 
of carload purchases rises steadily with increasing annual vol¬ 
ume until it reaches about 75 percent of total purchases at an 
annual volume of $350,000. 

This type of relationship is by no means sufficient to support 
the Commission’s carload rule. The critical annual volume, 
according to findings made by the majority, is $600,000, not 
$350,000. The Commission has no information whatever as 
to the relation between carload purchases and annual volumes 
above $350,000. Moreover, the showing is that at all annual 
volumes between $35,000 and $350,000, some purchases are 
made in carload quantities or larger and some purchases in less 
than carloads. The majority does not indicate what effect 
upon competition may be anticipated with changing propor¬ 
tions of carload purchases. They offer neither fact nor finding 
to indicate what proportion of carload purchases is to be re¬ 
garded as sufficient to make a purchaser a carload buyer; con¬ 
sequently, they offer no guidance as to the number of buyers 
in quantities greater than carload. Yet if the statutory re¬ 
quirements are met, these buyers in larger quantities must be 
so few that these larger quantities cannot safely be allowed to 
become a basis for discounts. 

The stubborn fact is that the Commission’s evidence all 
pertains to annual volume of purchase, that the majority’s 
finding as to the effect of discrimination pertains to annual 
volume, and that upon the basis of this evidence and this 
finding, the majority is trying to fix a limit upon the amount 
that shall be bought in a single transaction without regard 
to whether that amount is associated with larger or smaller 
annual^ volumes. They ignore the relationship which the 
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statute requires between the finding made and the rule itself. 
• Thus, under the guise of fixing a quantity limit, they are 
endeavoring to force a revolution in the basis on which dis¬ 
counts are granted in the tire industry. This revolution would 
apply to large and small buyers alike and to sellers in their 
transactions with both classes of buyers. The majority does 
•not suggest that purchasers of an annual volume of $100,000 
are so few as to render discounts in recognition of this annual 
volume unjustly discriminatory or promotive of monopoly. 
However, under their quantity rule, a discount granted on the 
basis of an annual volume of $100,000 could not be justified 
by a showing that it merely reflected cost savings. This point 
has practical significance, for within the $100,000 volume 
bracket there appears to be a spread of about 16 percent on 
passenger tires and 20 percent on truck tires between the lowest 
price and the highest price. 

The revolutionary effect of the rule appears clearly in its 
application to the pricing practices of Firestone Tire and Rub¬ 
ber Company as those practices were described at the public 
hearing. Firestone asserted that it has no cost-plus contracts 
and that its lowest price is available to any buyer who takes 
an annual volume of $250,000 a year. This annual volume is 
well within the figure of $600,000, which has been selected by 
the majority as the critical figure. If, therefore, the Commis¬ 
sion were to announce a rule based upon its findings as to 
annual volume, the rule would not affect Firestone’s discount 
structure. The rule actually adopted, however, will require 
Firestone to discard its volume discounts even though these 
are not subjected to attack in the majority finding, and instead 
to adopt a system of carload discounts, on pain of being no 
longer free to invoke the cost defense in a price discrimination 
proceeding. Firestone is not found to be doing anything harm¬ 
ful, but is nevertheless required to reform. 

There is no sound basis, however, even for a rule limiting 
the annual volume to which price concessions may be applied. 
Arguments of public policy may be advanced against develop¬ 
ments in the distributive trades which substitute a relatively 
small number of organizations doing business nation-wide for 

a much larger number of smaller concerns. But these argu- 
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merits are for the Congress; our mandate is only to preserve 
competition. The mere fact of change in the scale upon which 
business is done is not automatic evidence of jeopardy to com¬ 
petition. Whether rightly or wrongly, the Congress wrote the 
statute in such a way that savings in the distributive process 
can be reflected in price difference except where the fewness 
of those who receive the lower prices is such as to be unjust 
or promote monopoly. 

- In the present proceeding, the majority finds such objec¬ 
tionable fewness in the fact that there are 63 mass distributors. 
The information before the Commission does not show over 
how much of the country each of these mass distributors does 
business nor how many of the 63 do business in competition 
with each other in each locality. The fact that they are mass 
distributors implies strongly that they do business over a wide 
area and perhaps throughout the nation. Since the distribu¬ 
tion of tires takes place in local markets, the significant ques¬ 
tion in determining fewness is not how many tire distributors 
there are in the nation as a whole but how many there are in 
effective competition with each other. Lacking any showing 
as to this fact, the Commission must assume that most, if not 
all, of the 63 would be found in competition with each other 
in any local tire market which may be examined. Thus, the 
significant question before the Commission is whether, when 
a number of concerns approaching 63 compete with each other 
in a particular market, these concerns are so few as to create 
difficulties for the maintenance of competition in that market. 
It is impossible to place an exact numerical value upon the 
concept of objectionable fewness, but surely concerns become 
few enough to endanger competition when their number is 
something on the order of three, six or nine and not something 
on the order of 63. If 63 competitors in a local market are 
to be regarded as few enough to raise an inference of a trend 
toward monopoly, such a trend must be inherent in the few¬ 
ness of the companies in a large proportion of our manufac¬ 
turing industries; for in 1947 there were 111 such industries 
that did not have as many as 63 concerns altogether. To regard 
so many enterprises as the objectionable few is to deprive the 
term “few” of reasonable meaning. ^ 
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The concept of price discrimination that has been used in 
this proceeding is equally loose. At first glance, the spread in 
prices from the highest to the lowest appears to be unusually 
wide, not only as between the smallest volume bracket and the 
largest but even within the smallest volume bracket. How¬ 
ever, the price data that have been used in computing these 
spreads are not properly comparable. Prices paid by dealers 
at their own places of business, which include transportation 
charges, have been compared with prices paid by mass distribu¬ 
tors at the factory door, which do not include transportation 
charges. No adjustment has been made for the fact that some 
mass distributors own the rubber from which their tires are 
made or the moulds in which the manufacture takes place, or 
waive the right enjoyed by the dealer to return defective tires. 
Less significant, but still worth noting, is the fact that no effort 
has been made to distinguish between prices paid in whole¬ 
sale transactions by concerns that resell their tires to other 
dealers and prices paid in retail transactions by concerns that 
resell to the ultimate consumer. The evidence in the public 
record is not sufficient to permit such adjustments to be made, 
and it is questionable whether even the evidence in the Com¬ 
mission’s files would be adequate for the purpose. In the ab¬ 
sence of these adjustments, however, the Commission does not 
have before it a correct showing of the size of the price advan¬ 
tages enjoyed by the larger buyers. 

Moreover, the majority has reasoned that every price dif¬ 
ference which appears in the record reflects an equivalent ad¬ 
vantage to the concern paying the lower price. Where some 
buyers pay the transportation and others do not, it is obvious 
that a price concession equal to the transportation cost incurred 
by the buyer gives him no advantage at all. Similarly, he ob¬ 
tains no advantage from price concessions which merely recog¬ 
nize other items of expense that he may be required to assume. 
There was uncontradicted testimony at the public hearing that 
the larger distributors have higher expenses than the smaller 
dealers because they undertake a larger amount of wholesaling, 
and to this end carry a larger stock of slower-moving tires. 
There was also uncontradicted testimony that mass distributors 
incur extra expenses for shipment, storage, assumption of risks 
of variation in quality, investment in materials and equipment, 
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. and various other items. There was also uncontradicted testi¬ 
mony at the hearing that mail order houses sell tires to the con¬ 
sumer more cheaply where they do not mount tires on wheels or 
.give trade-in allowances for old tires. The majority have at¬ 
tempted no adjustment of their figures to take account of such 
-considerations. Ignoring all such testimony, they have pre¬ 
sumed that every reduction of the purchase price can be fully 
reflected in the resale price or else constitutes an additional mar¬ 
gin that can be used to enhance sales effort or profit. Conse¬ 
quently, they have made no satisfactory showing as to whether 
or not there are discriminations sufficient to affect competition 
-adversely. . . . v 

The evidence before the Commission as to the dangers of 
monopoly in the manufacture and distribution of tires is so 
fragmentary and inconclusive as to be incapable of supporting 
a finding. 

The Commission has looked for a trend toward monopoly 
both among tire distributors and among tire manufacturers. 

In the case of distributors the majority has attempted to show 
that the mass distributors have achieved dominance. Then- 
own figures demonstrate, however, that the 63 concerns which 
they regard as the statutory few made, in the aggregate, not 
quite 29 percent of the purhcasers of replacement tires and 
tubes in 1947. They have endeavored to lend weight to this 
unimpressive percentage by showing that the 63 distributors 
-constitute a very small percentage of the total number of dis¬ 
tributors and by showing that the average size of the dis¬ 
tributors in the three largest volume brackets is, respectively, 
163,1,121, and 5,150 times larger than that of the average dis¬ 
tributor in the smallest volume bracket. If this type of com¬ 
parison is to be regarded as significant, it can be used to dem¬ 
onstrate a dangerous concentration even in the most dif¬ 
fused of industries. The smallest farm, for example, may be a 
truck garden of 10 acres, and the largest farm a Western ranch 
with 100,000 acres; yet there is no monopolistic significance in 
the fact that the second is 10,000 times the size of the first. 

To bolster the conclusion that there is danger of monopoly 
among distributors, the majority adopted certain figures which 
were presented by some of the critics of the proposed order at 
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■the public hearing. They find that the percentage of replace¬ 
ment sales made by independent dealers declined from about 
90 percent in 1926 to about 48 percent in 1941, rose to about 
52 percent in 1946, and dropped to slightly less than 52 percent 
in 1947. They interpret these figures as evidence of a trend 
toward the destruction of the independent due to the price con¬ 
cessions granted to the mass distributors. At the public hear¬ 
ing, other critics of the proposed order asserted that a part of 
the apparent decline was a statistical illusion, due to the fact 
that classes of distributors which were included in the inde¬ 
pendent dealer group in 1926 were reported separately in later 
years. They also asserted that a considerable part of the ap¬ 
parent decline of independent dealers reflected changes in the 
tire and automotive industries, such as the fact that tires be¬ 
came easier to install and were therefore bought more readily 
from gasoline filling stations and that the good-roads move¬ 
ment, together with the growth of motor travel, had led to the 
establishment of a large number of filling stations on the open 
highways where the volume of tire business was insufficient to 
support the old-fashioned kind of independent tire dealer. The 
majority has ignored these interpretations without determining 
their truth or falsity. 

But even if the trend figures are accepted without qualifica¬ 
tion, their significance for the present proceeding is far from 
■clear. The decline in the status of the independent dealer took 
place between the 1920’s and the outbreak of the Second World 
War. The position of the independent dealer improved from 
1941 to 1946, presumably because the scarcity of tires increased 
_the demand for well-known brands and for careful service. 
The available figures cover only one year subsequent to 1946 
and show a decline of only a fraction of one percent in that 
period. The pre-war trend can be plausibly projected into the 
postwar period on the presumption that the war represented 
aberration; and with equal persuasiveness, conditions of post¬ 
war inflationary boom and of quasi-scarcity under the defense 
program can be presumed to supply a setting so different from 
that of the depression of the thirties as to make it improbable 
that the future of the tire industry will resemble its past. The 
downward trend upon which the majority relies ended ten years 
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•ago, except for a fractional change in a single year. The record 
of the public hearing contains uncontradicted statements that 
"between 1937 and 1947 independent tire dealers doubled their 
sales of tires by number, tripled their dollar volume, and very 
nearly doubled their profit on sales. 

The record also casts doubt upon the assertion that the mass 
distributors threaten the existence of the so-called independ¬ 
ents. Instead, there is asserted to be a considerable amount 
of cross-purchase between distributive channels. It is esti¬ 
mated by one of the manufacturers that about half of the filling 
stations acquire all or a major part of their tires from manu¬ 
facturers and dealers rather than from oil company distributors 
and that about half of the business of t&e filling stations that 
distribute oil company brands consists of tires not promoted 
by the oil companies. There are also statements in the record 
that more than 1,400 dealers bought their tires from Mont¬ 
gomery Ward, that nearly 6,000 dealers bought tires from 90 
different retail chains, and that more than 40 percent of the 
United States tires sold to filling stations under arrangements 
with the oil companies were sold by tire dealers rather than 
by manufacturers. The majority have not sought to deter¬ 
mine the facts concerning those assertions, but have given 
them no weight in reaching their conclusions. 

As to monopoly among manufacturers, the majority relies 
primarily upon a table which purports to show that the seven 
largest manufacturing companies, considered as a group, supply 
a larger proportion of the purchases by large distributors than 
of the purchases by small distributors. Even if this statement 
were unquestionably true, its significance would not be beyond 
dispute. However, its truth is far from clear. There is a 
direct contradiction between figures compiled by the Commie- 
•sion’s staff, which support the conclusion, and figures compiled 
by the four largest manufacturers, which tend to refute it. 
Moreover, the Commission’s figures do not withstand close 
analysis. Staff memoranda seeking to refute the figures sub¬ 
mitted by the manufacturers assert that the largest seven man¬ 
ufacturers supplied more than 88 percent of the total pur¬ 
chases of customers buying more than $100,000 a year, as 
-compared with slightly more than 84 percent of the total pur- 
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'chases of customers buying less than that annual volume. But 
when the figures of the Commission’s staff for the individual 
manufacturers are analyzed, the picture changes. Three of 
the largest seven, including only one of the largest three, served 
the larger customers more heavily than the smaller customers. 
The other four of the largest seven, including two of the larg¬ 
est three, served the smaller customers more heavily than the 
larger customers. One of the seven manufacturers concen¬ 
trated his sales very heavily upon the larger customers and 
one very heavily upon the smaller customers. In the case of 
the others, the difference in either direction was relatively 
moderate. Thus, on the basis of the Commission’s own figures, 
the striking thing is hot the uniformity with which large man¬ 
ufacturers serve mass distributors but rather the diversity 
with which certain large manufacturers serve primarily the 
mass distributors while others serve primarily the smaller 
■distributors. 

The majority reinforce their finding of a danger of monop¬ 
oly among manufacturers by findings as to the trend of man¬ 
ufacturing concentration over a period of time. They find 
that there were 100 manufacturers in 1926 and only 21 in 1947, 
and that the seven largest did over 86 percent of the business 
in the latter year. They drew these figures from statements 
submitted by interested parties; yet they have ignored a study 
submitted on behalf of the tire manufacturers which asserts 
that in 1947 the largest four manufacturers owned 65.5 per¬ 
cent of the total domestic assets of the rubber industry as 
compared with 73.3 percent in 1938, and that in 1947 these 
four manufacturers made 68 percent of the replacement sales 
of tires and tubes as compared with 67 percent in 1932. The 
majority also ignore uncontradicted assertions in the hearings 
that between 1929 and 1938 the earnings of the smaller com¬ 
panies were higher than those of the larger companies. They 
have not chosen to take notice of figures made public by the 
Secretary of Commerce in 1949, which show that in 1947 the 
largest four manufacturers of tires and inner tubes shipped 
76.6 percent of the industry’s total value of shipments as com¬ 
pared with 80.9 percent in 1935, and that the largest eight of 
these concerns shipped 89.6 percent in 1947 as compared with 
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90.4 percent in 1935. Though these figures, like those uporr 
which the majority rely, show a relatively high degree of con¬ 
centration in the manufacture of tires and tubes, they tend 
to disprove the conclusion that there is a continuing trend 
toward monopoly in the tire manufacturing industry. 

The majority have assumed, without determining on a basis 
of fact, that if there is a condition of oligopoly or an increasing 
concentration in the manufacture of tires and tubes, it is due 
to the existence of the mass distributors and to the influence 
of discriminatory price policies in selling to them. In making 
this assumption, they have ignored the testimony of one of 
the small manufacturers, Lee, at the public hearing, to the 
effect that without the oil companies as an intermediary to 
reach its 19,000 dealers, it would be unable to hold its business 
because of its inability to provide warehousing, sales, credit, 
and collection services. 

In seeking to reinforce their conclusions concerning a trend 
toward monopoly among manufacturers, the majority says 
that information before the Commission warrants the belief 
that since 1947 two of the largest manufacturers have taken, 
business away from a smaller manufacturer by lower prices 
in such quantity as to jeopardize the smaller concern’s inde¬ 
pendent existence, and also the belief that “perhaps as many 
as four” of the 21 manufacturers existing in 1947 have “ceased 
to function or to function independently.” This is a striking 
example of the use of information not exposed to critical com¬ 
ment and therefore of uncertain validity. 

In summary, the majority have invoked the quantity limit 
proceeding improvidently before exploring the adequacy of 
other remedies. They have built their case upon alleged facts- 
that have not been adequately tested by disclosure and cri¬ 
ticism. They have adopted a concept of fewness which, if it 
were generally applied, would mean that 111 American indus¬ 
tries have so few enterprises as to be in danger of monopoly. 
They have used the conception of price discrimination so- 
loosely as to deprive the record of valid price comparisons. 
They have exaggerated the importance of allegations support¬ 
ing the view that there is danger of monopoly in the manufac¬ 
ture and distribution of tires and have ignored or minimized 



conflicting allegations, thereby arriving at the conclusion that 
such danger exists in the face of a record too weak to justify 
firm conclusions. On this precarious basis they have found 
that economies in distribution must not be recognized as a* 
basis for price concessions where such economies arise out of 
annual purchases in excess of $600,000 a year. By a tour de 
force they have then converted this conclusion into a justifica¬ 
tion for a rule preventing the recognition of economies that 
arise out of any annual volume of purchase, small or large, 
and limiting the cost justification to single transactions not in 
excess of 20,000 pounds. The finding of the majority as to- 
annual volume is not substantially supported by facts devel¬ 
oped; their finding as to a carload limit is supported by no 
significant facts whatever. 

The statement which accompanies the rule clearly indicates 
that, in the opinion of the majority the effect of the rule is to 
preclude the justification of price concessions that are due to 
different methods of manufacture or distribution as well as 
of price concessions that are due to different quantities. The 
majority arrives at this result by two different roads. First, 
it assumes that any difference in method which is associated 
with the purchase of a large quantity is due to quantity. Thus 
it assumes that all of the price concessions based upon method 
of manufacture which are received by the mass distributors 
are covered by the rule, even though this rule is directed solely 
at price concessions based upon quantity. But the question 
whether a particular saving in manufacture or distribution is 
derived from a method of sale or delivery or from the quan¬ 
tity sold or delivered is a question of fact. I do not believe, 
that the Commission’s fiat can arbitrarily destroy the differ¬ 
ence in the two types of savings or that as to future cases the 
Commission can make a finding in announcing the rule and 
prior to examining the facts of each case and thus relieve itself 
of the duty to consider those facts and decide whether they 
show that a specific price concession is due to quantity or to 
method. 

The second road followed by the majority is to contend 
that when the statute was amended after the Goodyear case, 
the amendment made the quantity limit provision applicable 
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to methods and quantities alike. This conclusion is reached? 
on the ground that a different conclusion would be unwel¬ 
come because it might limit the applicability of the quantity 
limit rule. By a logic which I cannot follow, the majority 
concludes that the quantity limit proviso of the statute is 
intended to cover methods as well as quantities, in the face 
of the fact that this proviso makes no reference to economies 
due to methods of sale or delivery and in this respect differs 
from the provision as to cost defenses that immediately pre¬ 
cedes it in the text of the statute. I think the law means what 
it says rather than what the majority would have liked it to* 
say. : •.. • - • . V : 

Even if the factual and legal justification for the quantity 
limit rule were sound, the promulgation of the rule would be 
regrettable because of the effects that are to be foreseen from 
it. The predictions of the majority as to the benefits of the 
rule are very modest. They say that with the rule in effect,- 
the evil conditions in the replacement tire industry may not 
continue and worsen, and that in any event the capacity of the 
Act should be exhausted in an attempt to remedy the eviL- 
If there are evils of price discrimination in this industry, a 
matter which has not been established in this proceeding, it 
may be that close study would enable the Commission, to de¬ 
vise an appropriate remedy for them. . -j 

The present rule, however, is no such remedy. The public 
hearing disclosed that there are already in the tire industry 
types of relationships not amenable to the quantity limit rule 
even under the Commission’s broad interpretation of its scope; 
One of these is the payment of sales commissions to oil com¬ 
panies on tire sales from manufacturer to filling station in- 
which the oil company does not take title to the tires. An¬ 
other is the employment of the tire manufacturer by a mass 
distributor to manufacture tires for the distributor on contract 
in return for a processing fee, and without ownership of the 


other is the employment of the tire manufacturer by a mass 
distributor to manufacture tires for the distributor on contract 
in return for a processing fee, and without ownership of the 
tires or the materials by the manufacturer. There may be 
others. It is also obvious that some mass distributors already 
avoid the impact of the law of price discrimination by making 
their own tires cm* by contracting to take the entire output of 
a manufacturer. A rule which prevents the buyer from obtain- 
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ing the benefit of actual economies in distribution puts a pre¬ 
mium upon the adoption of methods such as these designed to* 
evade the rule. A collateral effect of such evasion will neces¬ 
sarily be the growth of vertical integration in the tire industry, 
accompanied by an increase in the total size of the business 
units that undertake such integration. I cannot regard the 
use of the law to produce such results as a contribution to the 
maintenance of competition. 

It is obvious, too, that the promulgation of the rule may 
hurt various types of business enterprises which do not have 
the numbers and resources to make a forceful presentation of 
their case. One tube manufacturer testified at the public hear¬ 
ing, for example, that when the lowest permissible price applies 
to a carload of tires and tubes, the effect will be to induce the 
buyer of tubes to obtain them where he gets his tires, and that 
in consequence, specialized tube manufacturers, like the wit¬ 
ness, will be jeopardized. 

The National Grange and the Missouri Farmers’ Associa¬ 
tion filed objections to the proposed rule on the ground that it 
would interfere with the purchase of tires by cooperatives and 
decrease the number of tire outlets. The North Carolina 
Motor Carriers Association opposed the rule on the ground 
that common carriers would be deprived of the benefits of 
economies inherent in their large purchases. 

Even the National Association of Independent Tire Dealers,, 
which wants some quantity limit rule, opposed the one that is- 
now issued; it asserted that if price concessions could not be 
made upon the basis of differences in methods of sale, manu¬ 
facturers would cease selling to the smaller dealers and thereby 
decrease the bargaining power of these dealers in acquiring 
tires through the larger dealers. There was also testimony that 
the use of company stores by manufacturers would be likely 
to increase. 

On behalf of the consumer it was argued that one effect of 
the rule would be to make it difficult for consumers w T ho wished 
limited service at lower prices to buy tires on that basis. 

I hope that these fears are exaggerated. However, on their 
face they are at least as reasonable as the fears of the majority 
lest the independent tire dealers be destroyed by the mass dis- 
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tributors. It is a matter for regret that the Commission did 
not make an investigation solid enough to permit an evaluation 
both of the alleged dangers of not promulgating the rule and 
of the alleged dangers that would follow if the rule were pro¬ 
mulgated. 

Even if there were facts upon which the majority could, with¬ 
out being arbitrary, base their findings that purchasers of quan¬ 
tities in excess of $600,000 annually were so few as to render 
differentials on account thereof unjustly discriminatory or pro- 
motive of monopoly, the rule which they are promulgating 
would, in my opinion, still be invalid. This is because there 
is no real relationship between the finding made and the quan¬ 
tity fixed in the rule itself. In order to support the rule the 
majority would have to find that purchasers of quantities 
greater than 20,000 pounds by single order for single delivery 
-are so few as to make differentials on account thereof unjustly 
discriminatory or promotive of monopoly. This the majority 
cannot do for there are no facts before them to warrant it. 

Not only does the finding not support the rule, but the rule 
would deprive parties of rights to which the finding actually 
made entitles them. Whatever savings might be accomplished 
as between sales of 20,000 pounds, by single order for single 
delivery, and sales which did not exceed $600,000 annually 
may not be reflected in price without violating the rule. Hav¬ 
ing made the finding which they did, the majority cannot 
further control sales methods on quantities which do not exceed 
the $600,000 annual volume stated in the finding nor prohibit 
sellers from reflecting in their prices any resulting savings in 
-cost. 


It seems clear to me that the action of the majority upon the 
facts before them was improvident and arbitrary. In my opin¬ 
ion, the rule is invalid for failure to comply with statutory 
requirements and for exceeding the authority delegated to the 
‘Commission by the statute. 

I am against it. 


[F. R. Doc. 52-14; 


Lowell B. Mason, j 
Commissioner. 

Filed, Jan. 2, 1952; 8:48 a. m.] 





Complaints 


By order dated August 14,1956, this honorable court granted 
permission to incorporate herein by reference the complaints 
printed in the joint appendix to the briefs filed in a previous 
proceeding, The B. F. Goodrich Co. et ol. v. Federal Trade Com¬ 
mission et al., Docket Nos. 11644 to 11662, inclusive. 

Jn the United States District Court for the District of Columbia 

Civil Action No. 922—’52 

The B. F. Goodrich Company, plaintiff 


v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants Federal Trade Commission, James 
M. Mead, Albert A. Carretta and John W. Gwynne, and for 
Iheir answer to the complaint of the plaintiff filed in the above- 
entitled cause, admit, deny and allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint, 
except that these defendants deny that the correct citation of 
the Federal Trade Commission Act of 1914 is “15 U. S. C., Sec. 
15,” and allege that the correct citation is 15 U. S. C., Secs. 41, 
et seq. 

4. Answering the allegations of paragraph 4 of the complaint, 
these defendants deny that the individual defendants named in 
the caption of the complaint are all the members of the Federal 
Trade Commission (hereinafter called “the Commission”), and 
allege that Edward F. Howrey is also a member, and Chairman, 
of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Answering the allegations of paragraph 6 of the complaint, 
these defendants admit that for many years, including 1947, 
plaintiff has distributed replacement tires and tubes to pur- 
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chasers designated by plaintiff as retail tire dealers, jobbers, 
wholesalers, marketing oil companies, and federal, state and 
local governments. 

7. Answering the allegations of paragraph 7 of the complaint, 
these defendants admit that the prices and terms under which 
plaintiff sold its tires and tubes were influenced by various fac¬ 
tors deemed by the plaintiff to be important and that among 
such factors were those designated by the plaintiff as “cash dis¬ 
counts, functional discounts including differentials to dealers, 
jobbers, and, marketing oil companies, truck tire discounts 
negotiated prices to federal, state and local governments, an¬ 
nual volume discounts, and bonuses and order and shipment 
discounts.” These defendants also admit that plaintiff did 
not, in 1947, offer a discount for orders in quantities of 20,000 
pounds for delivery at one time. Except as hereinabove ex¬ 
pressly admitted, these defendants deny the allegations of said 
paragraph 7. 

8. Answering the allegations of paragraph 8 of the complaint, 
these defendants admit that the merchandising system under 
which plaintiff distributes replacement tires and tubes manu¬ 
factured by it has grown up over a long period of years, and 
these defendants aver that they do not have knowledge or in¬ 
formation sufficient to enable them to form a belief as to the 
truth of the other allegations of said paragraph 8. 

9. Answering the allegations of paragraph 9 of the complaint, 
these defendants aver that they do not have knowledge or in¬ 
formation sufficient to enable them to form a belief as to the 
truth of such allegations. 

10. Deny the allegations of paragraph 10 of the complaint, 
except that these defendants admit that in 1944 the Commis¬ 
sion submitted to Congress a report entitled ‘"Report of the 
Federal Trade Commission on Distribution Methods and 
Costs; Part IV, Petroleum Products, Automobile Rubber Tires 
and Tubes, Electrical Household Appliances, and Agricultural 
Implements.” 

11. Admit the allegations of paragraph 11 of the complaint. 

12. Answering the allegations of paragraph 12 of the com¬ 
plaint, these defendants admit such allegations, except that 
these defendants deny that between July 1947 and December 



22,1948 the Commission had no established rules of procedure 
for the conduct of investigations or hearings pursuant to the 
Quantity-Limit proviso. In this connection, these defendants 
admit that betwen said dates the Commission had no rules or 
procedure specifically limited to the conduct of such investiga¬ 
tions or hearings, but deny that such limitation was necessary, 
and allege that such procedures were provided for in the Com¬ 
mission’s Rules of Practice and General Procedures. 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Admit the allegations of paragraph 14 of the complaint. 

. 15. Answering the allegations of paragraph 15 of the com¬ 

plaint, these defendants admit such allegations, except that 
they deny that the Notice of Hearing contained a reference to 
“certain alleged facts and statements set forth in Appendix A 
to the Notice,” and these defendants allege that it was stated 
in said Notice that the facts and information set forth in Ap¬ 
pendix A were developed in the course of the Commission's 
investigation. 

16. A dmi t the allegations of paragraph 16 of the complaint. 

17. Answering the allegations of paragraph 17 of the com¬ 
plaint, these defendants admit that on or about December 5, 
1949, plaintiff filed with the Secretary of the Commission a mo¬ 
tion that the Commission’s Rules 2.30 and 7.11 be amended for 
the reasons set forth in the motion, a copy of which is attached 
to the complaint as Exhibit A. These defendants also admit 
.that Exhibit A attached to the complaint is a true copy of said 
motion and that Exhibit B attached to the complaint is a true 
copy of a letter dated December 7, 1949 received by plaintiff 
from the Commisison. These defendants deny that on or about 
December 9,1949 counsel for plaintiff was informed by the Sec¬ 
retary of the Commission that on December 7, 1949 the Com¬ 
mission had summarily denied plaintiff’s motion, and allege 
that by letter dated December 7, 1949 the Secretary of the 
Commission informed counsel for plaintiff that the Commis¬ 
sion had given due consideration to plaintiff’s motion of De¬ 
cember 6,1949 and had concluded that the Commission’s rules 
.of practice and procedure for fixing quantity limits, and the 
Notice of Hearing in File 203-1, were in accordance with law 
and the public interest. Except as hereinabove expressly ad- 
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mitted, these defendants deny the allegations of said paragraphs 

17. ' . ' . : ' ' 

18. Answering the allegations of paragraph 18 of the com¬ 
plaint, these defendants admit that in accordance with the- 
Notice of Hearing, plaintiff filed written data, views and argu¬ 
ments with the Commission, under protest, on January 19, 
1950; that on February 10,1950, and on three other succeeding: 
days, the Co mmis sion permitted all interested parties, includ¬ 
ing plaintiff, who had reqqgsted oral argument in support of' 
their written data, views and arguments, to present oral argu¬ 
ment without limitation as to content, except insofar as oral: 
argument was limited by the Commission’s Rules of Practicer 
and Procedures and by its notice of hearing, as amended. These- 
defendants also admit that attorneys for plaintiff and others 
spoke in opposition to the proposed rule; that among those 
participating in oral argument were the representatives of the- 
National Federation of Independent Business, Inc., who argued 
in favor of the proposed rule, and of the National Association: 
of Independent Tire Dealers, who argued in favor of the al-' 
temative rule, and that members of the Commission’s staff 
appeared but made no oral argument. These defendants also- 
admit that following such arguments before the Commission,, 
plaintiff, through its counsel, orally requested the opportunity 
to be heard orally in rebuttal of data, views and arguments of* 
the National Association of Independent Tire Dealers, and 
that plaintiff’s counsel was notified by letter dated December 
28, 1951, that its said request had been denied. These de¬ 
fendants admit that the Commission, in its consideration prior 
to its promulgation of Quantity-Limit Rule 208-1, was advised 
confidentially, both orally and in writing, by members of its 
staff, and that neither plaintiff nor other interested parties: 
were informed of the content of said advice. Except as herein¬ 
above expressly admitted, these denfendants deny the other- 
allegations of said paragraph 18. 

19. Admit the allegations of paragraph 19 of the complaint. 

20. Deny the allegations of paragraph 20 of the complaint, 
except to the extent that they are admitted in paragraphs 29 
to 38 of this answer, compendiously entitled “Affirmative- 
Defense.” 
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21. Deny the allegations of paragraph 21 of the complaint, 
and of subparagraphs (a) to (d) thereof. 

22. Answering the allegations of the first unlettered sub- 
paragraph of paragraph 22 of the complaint, these defendants, 
deny each and every one of such allegations. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 22, these defendants deny such allegations except that 
these defendants admit that the effect of Quantity-Limit Rule 
203-1 may be to cause plaintiff to revise its pricing practices to 
some extent and to limit to some extent the granting of cost- 
justified discounts on account of quantity. 

Answering the allegations of subparagraphs (b), (c) and. 

(d) of said paragraph 22, these defendants deny such allega¬ 
tions except to the extent that the allegations of subparagraph 
(c) are admitted in paragraphs 29 to 38 of this answer. 

Answering the allegations of subparagraph (e) of said para¬ 
graph 22, these defendants admit that the Commission, in 
Appendix A to the Notice of Hearing, and in its Statement of 
Basis and Purpose in support of the Rule, found that approxi¬ 
mately 16,000 purchasers are available to purchase some of 
their requirements in the carload quantity of 20,000 pounds. 
These defendants deny the other allegations of subparagraph 

(e) of said paragraph 22, except to the extent that they are 
admitted in paragraphs 29 to 38 of this answer. 

Answering the allegations of subparagraphs (f) to (i), in¬ 
clusive, of said paragraph 22, these defendants deny each and 
every one of such allegations. 

23. Answering the allegations of the first unlettered sub- 
paragraph of paragraph 23 of the complaint, these defendants, 
deny each and every one of such allegations. 

Answering the allegations of subparagraphs (a) and (b) of 
said paragraph 23, these defendants deny such allegations ex¬ 
cept to the extent that they are admitted in paragraphs 29 to 38. 
of this answer. 

Answering the allegations of subparagraph (c) of said para¬ 
graph 23, these defendants deny each and every one of such 
allegations. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 23, these defendants deny such allegations except that. 
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these defendants admit the accuracy of the quotation from 
the Commission’s Statement of Basis and Purpose, as set forth 
in said subparagraph (d). 

24. Deny the allegations of paragraph 24 of the complaint. 

25. Answering the allegations of paragraph 25 of the com¬ 
plaint, and of subparagraphs (a), (b) and (c), thereof, these, 
defendants admit that the effect of Quantity-Limit Rule 203-1 
will be to cause plaintiff to revise its pricing practices to some 
extent and to price its replacement tires and tubes in a manner 
which will comply with Section 2 (a) of the Clayton Act, as 
amended, and as implemented by Quantity-Limit Rule 203-1. 
Except as hereinabove expressly admitted, these defendants, 
deny the allegations of said paragraph 25 and subparagraphs. 

(a), (b) and (c) thereof, and allege that said allegations pre¬ 
sent a situation which has now become moot for the reason 
that this Honorable Court, in this cause, on March 7, 1952, 
entered an order staying the effective date of Quantity-Limit 
Rule 203-1 until the Court’s final disposition of this cause. 

26. Deny the allegations of paragraph 26 of the complaint. 

27. Deny the allegations of paragraph 27 of the complaint. 

28. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint these defendants allege: 

29. The Federal Trade Commission is charged with the ad¬ 
ministration and enforcement of Section 2 (a) of the Clayton 
Act, as amended by the Robinson-Patman Act, 15 U. S. C. Sec¬ 
tion 13 (a), which in substance makes it unlawful for any 
person engaged in commerce, in the course of such commerce,, 
to discriminate in price between different purchasers of com¬ 
modities of like grade and quality where the subsequent effect 
of such discrimination may be substantially to lessen com¬ 
petition or tend to create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them. Section 
2 (a) contains several provisos, including the “cost-justifica¬ 
tion” proviso and the “quantity-limit” proviso which read as. 
follows: 
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Provided, That nothing herein contained shall prevent 
differentials which make only due allowance for differ¬ 
ences in the cost of manufacture, sale, or delivery result¬ 
ing from the differing methods or quantities in which 
such commodities are to such purchasers sold or de¬ 
livered: 

Provided, however, That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, and 
revise the same as it finds necessary, as to particular- 
commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so 
few as to render differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not 
be construed to permit differentials based on differences 
in quantities greater than those so fixed and established: 

It was under the second of these two provisos that the 
Commission issued Quantity-Limit Rule 203-1. 

30. On July 7, 1947, the Commission initiated an investiga¬ 
tion which eventually resulted in the promulgation of Quantity- 
Limit Rule 203-1. A large volume of information was ob¬ 
tained from both manufacturers and purchasers in the course 
of the investigation, which was completed on November 20, 
1951. That part of the investigation conducted subsequent to* 
January 14,1949, was conducted pursuant to and in accordance 
with Rule XXX of the Commission’s Rules of Practice, 16 
C. F. R. 1950 Supp. 2.30, and with Section 18 of its General 
Procedures, 16 C. F. R. 1950 Supp. 7.11, which Rules were- 
published in the Federal Register on January 14, 1949 (14 
F. R. 200). That part of the investigation which preceded such 
publication was conducted pursuant to and in accordance with 
the Commission’s Rules of Practice and General Procedures. 
The investigation ended on November 20,1951. 

31. The hearing in File 203-1, which was conducted pursuant 
to and in accordance with Rule XXX of the Commission’s 
Rules of Practice (16 C. F. R. 1950 Supp. 2.30), and with 
Section 18 of its General Procedures (16 C. F. R. 1950 Supp- 
7.11), was commenced by the publication of a Notice of Hear- 
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ing in the Federal Register on October 4,1949 (14 F.R. 6044). 
Said Notice contained a detailed statement, both as .to the 
purpose of the hearing and as to the ultimate maters of fact 
underlying the proposed rule, and set forth, in Appendix A 
thereof, a summary of the facts developed by the investigation 
prior to publication of the Notice of Searing. Said Notice also 
stated that any interested party might present in writing 
any data, views or argument concerning the proposed Quantity- 
Limit Rule, and further stated that any interested party might 
present a request for opportunity to be heard orally there¬ 
on. The Commission, in issuing its Notice of Hearing, gave 
full consideration to the results of its investigation. The Notice 
of Hearing was amended three times (14 F. R. 6776, 14 F. R. 
-6980, 14 F. R. 7543) and, as amended, extended the final.date 

for the presentation of written data, views and arguments to 

> 

January 19, 1950. The amended Notice also provided that 
between January 20, 1950, and February 7, 1950, the written 
data, views or arguments presented by interested parties could 
be examined and, so far as practicable, copied in the offices of 
the Commission, and that at any time before commencement 
of oral argument on February 7, 1950, any interested party 
could present rebuttal written data, views or arguments and 
-could requesttcrbeheard oraHy-thereon. - ; 

32. A number of interested parties filed initial written data 
and a request for an opportunity to be heard orally on the 
proposed Quantity-Limit Rule. Other interested parties filed 
initial written data but did not, at the time of filing, request to 
be heard orally thereon. Five interested parties filed written 
data in rebuttal of the written data submitted by other inter¬ 
ested parties. 

33. On February 10, 13, 15 and 17, 1950, the Commission 
heard oral presentations by eight interested parties. The 
schedule of order of appearance and allotment of time was sub¬ 
stantially as agreed upon in a conference attended by the repre¬ 
sentatives of all the parties who had evidenced a desire to be 
heard. The oral presentations of some or all of the interested 
parties who presented oral argument included references to the 
written data submitted by other interested parties, as well as 

395059—56 - 5 ... 


a discussion of their own written rebuttal data. The hearing 
was closed on November 20, 1951. 

34. On January 4, 1952, pursuant to the quantity-limit pro¬ 
viso, the Federal Trade Commission, In the Matter of A Quan¬ 
tity-Limit Rule as to Replacement Tires and Tubes Made of 
Natural or Synthetic Rubber for Use on Motor Vehicles as a 
Class of Commodity, File No. 203-1, caused to be published in 
the Federal Register (17 F. R. 113), its Findings, Order, and 
Statement of Basis and Purpose, which Findings, Order, and 
Statement the Commission had made on November 20, 1951, 
and had issued on December 13, 1951. In making such Find¬ 
ings, Order, and Statement, the Commission gave full consid¬ 
eration to the investigation and hearing on File 203-1. 

The order declared Quantity-Limit Rule 203-1 to be in effect 
on and after April 7, 1952. Quantity-Limit Rule 203-1 reads 
as follows: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at one 
time. 

In its Findings, Order, and Statement on File 203-1, the 
Commission made the three following findings: 

1. Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,000) 
dollars and more are so few as to render differentials on 
account thereof unjustly discriminatory against pur¬ 
chasers in smaller quantities and promotive of monopoly 
in the lines of commerce in which the sellers and pur¬ 
chasers, respectively, are engaged. 

2. The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is the 
quantity upon which the maximum differentials on ac¬ 
count of quantity should be granted, that quantity being 
the reasonable maximum as to which there will be a 
sufficient number of available purchasers so as not to 
render such a maximum differential unjustly discrimina¬ 
tory against purchasers in smaller quantities and pro- 
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motive of monopoly in the lines of commerce in which 
the sellers and purchasers, respectively, are engaged. 

3. For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quantities 
and promotion of monopoly in the lines of commerce in 
which the sellers and purchasers, respectively, are en¬ 
gaged, it is reasonably necessary to fix and establish the 
quantity of twenty thousand (20,000) pounds ordered 
at one time for delivery at one time as the quantity limit 
so that said section of said Act shall not be construed to 
permit any greater differential based on quantity than 
that based on such quantity limit. 

35. The Statement of Basis and Purpose sets forth in detail 
the factual basis and reasoning on which each finding is predi¬ 
cated. 

36. Quantity-Limit Rule 203-1 does not preclude any seller 
of tires and tubes from distinguishing between differentials on 
account of quantity and differentials granted to customers in 
consideration for any services or facilities furnished by or 
through such customers in connection with the processing, 
handling, sale or offering for sale of such products in accordance 
with the provisions of Section 2 (d) and 2 (e) of the Clayton 
Act (15 U. S. C. §§ 13 (d), 13 (e)). 

37. The Findings, Order, and Statement of Basis and Purpose 
are wholly with respect to differentials on account of quantity, 
and in making them the Commission distinguished between 
differentials on account of quantity and other types of differen¬ 
tials on the basis of the standards set forth in its Statement with 
Respect to First Finding. 

38. The investigation, hearing and proceedings in File 203-1 
were conducted at all times in accordance with the Commis¬ 
sion’s Rules of Practice and its General Procedures. They 
fully complied with the provisions of Section 2 (a) of the Clay¬ 
ton Act, as amended, relating to investigations and hearings in 
connection with the establishment of quantity discount limits, 
and met the requirements of the Administrative Procedure 
Act for the conduct of rule-making proceedings, and otherwise 
complied with all legal requirements for such proceedings. 
All interested parties were afforded ample opportunity to sub- 
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mit written data, views, and arguments on the proposed quan¬ 
tity-limit rule, as well as oral argument thereon. The Com¬ 
mission considered and weighed carefully, in the light of the 
criteria fixed by law and in the light of its own knowledge 
and experience, the information obtained in its investigation, 
and the data, views, and arguments submitted by interested 
parties, and did not exceed its authority in issuing Quantity- 
Limit Rule 203-1. Said Rule is fully supported and justified 
by the information and data obtained by the Commission in 
the proceedings in connection with File 203-1, and is not 
unjust, arbitrary, or contrary to law. 

Wherefore, having fully answered, these defendants pray 
that the relief sought in the complaint be denied and that the 
complaint be dismissed with costs assessed against the plain¬ 
tiff, and that it have such other, further and different relief 
as to the Court may seem meet, just and equitable in the 
premises. 

In the United States District Court for the District of Columbia 

Civil Action No. 927—’52 

The General Tire & Rubber Company, plaintiff 


v. 

Federal Trade Commission, et al., defendants 

answer 

Come now the defendants, Federal Trade Commission, James 
M. Mead, Albert A. Carretta and John W. Gwynne and for 
their answer to the complaint of the plaintiff filed in the 
above-entitled cause, admit, deny, and allege as hereinafter 
set forth: 

1. Deny the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Admit the allegations of paragraph 4 of the complaint, 
except that these defendants deny that the correct citation 
of the Federal Trade Commission Act is “15 U. S. C., § 15 
(1946)” and allege that the correct citation is 15 U. S. C., §§ 
41, et seq. 
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5. Answering the allegations of paragraph 5 of the com¬ 
plaint, these defendants deny that the individual defendants 
named in the caption of the complaint are all the members 
of the Federal Trade Commission (hereinafter called “the 
Commission”), and allege that Edward F. Howrey is also a 
member, and Chairman, of the Commission. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint. 

11. Admit the allegations of paragraph 11 of the complaint, 
except that these defendants deny that between July 1947, and 
December 22, 1948, the Commission had no established rules 
of procedure for the conduct of investigations or hearings pur¬ 
suant to the Quantity-Limit proviso. In this connection, these 
defendants admit that between said dates the Commission 
had no rules of procedure specifically limited to the conduct 
of such investigations or hearings, but deny that such limita¬ 
tion was necessary, and allege that such procedures were pro¬ 
vided for in the Commission’s Rules of Practice and General 
Procedures. 

12. Admit the allegations of paragraph 12 of the complaint. 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Admit the allegations of paragraph 14 of the complaint. 

15. Admit the allegations of paragraph 15 of the complaint, 

except to the extent that they are in conflict with Rule XXX 
(16 C. F. R., 1950 Supp. 2.30) and Section 18 (16 C. F. R., 1950 
Supp. 7.11) of the Commission’s Rules of Practice and General 
Procedures. 

16. Admit the allegations of paragraph 16 of the complaint. 

17. Admit the allegations of paragraph 17 of the complaint. 

18. Answering the allegations of paragraph 18 of the com¬ 
plaint, these defendants admit such allegations, except that 
they deny that the Notice of Hearing contained a reference to 
“certain alleged facts and statements set forth in Appendix A 
to the Notice,” and these defendants allege that it was stated in 
said Notice that the facts and information set forth in Appen¬ 
dix A were developed in the course of the Commission’s investi¬ 
gation. 
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19. Admit the allegations of paragraph 19 of the complaint. 

20. Answering the allegations of paragraph 20 of the com¬ 
plaint, these defendants admit that on or about December 5, 

1949, certain interested parties, not including plaintiff, filed 
with the Commission petitions requesting the amendment of 
the Commission’s Rules 2.30 and 7.11 so as to accord interested 
parties a formal rule-making hearing, and admit that the Com¬ 
mission by letter dated December 7, 1949, denied the request. 
Except as hereinabove expressly admitted, these defendants 
deny the allegations of said paragraph 20 of the complaint. 

21. Answering the allegations of paragraph 21 of the com¬ 
plaint, these defendants admit that on or about January 2,1950, 
certain interested parties, not including plaintiff, commenced 
actions in this Court against the Commission and its then mem¬ 
bers, requesting preliminary and permanent injunctive relief. 
Except as hereinabove alleged, these defendants deny the alle¬ 
gations of said paragraph 21. 

22. Answering the allegations of paragraph 22 of the com¬ 
plaint, these defendants admit that on or about January 18, 

1950, the motions for preliminary injunction in the actions 
referred to in paragraph 21 hereof were denied and the com¬ 
plaints dismissed for the reasons stated in the Court’s Findings 
of Fact and Opinion, Goodyear Tire & Rubber Company, Inc. 
v. Federal Trade Commission, 88 F. Supp. 789 (D. C. D. C., 
1950). Except as hereinabove expressly admitted, these de¬ 
fendants deny the allegations of said paragraph 22. 

23. Answering the allegations of paragraph 23 of the com¬ 
plaint, these defendants deny that on and after January 18, 
1950, the Commission purported to follow the procedure estab¬ 
lished by Rule XXX and Section 18, and allege that at all 
stages of the proceeding in connection with promulgation of 
Quantity-Limit Rule 203-1 the Commission did, in fact, follow 
its established rules of practice and procedure. 

24. Answering the allegations of paragraph 24 of the com¬ 
plaint, these defendants admit that on or before January 19, 
1950, certain interested parties submitted written data, views, 
and arguments of substantial length, but deny that at the same 
time plaintiff submitted written data, views, and arguments of 
substantial length. In this connection, these defendants allege 
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that plaintiff submitted less than two pages of written data,, 
views, and arguments. These defendants admit that on or 
about February 7, 1950, (not February 17, 1950, as alleged) 
certain interested parties, not including plaintiff, submitted 
written rebuttal data, views, and arguments of substantial 
length. 

25. Admit the allegations of paragraph 25 of the complaint, 
and allege that plaintiff was allotted time within which to be 
heard orally but did not elect to use such time. 

26. Answering the allegations of paragraph 26 of the com¬ 
plaint, these defendants admit that only one person argued in 
favor of the quantity-limit proposed in the Notice of Hearing; 
that this person was not engaged in the tire and tube business; 
that no member of the Commission or of its staff argued in 
support of said proposed quantity-limit; and that no docu¬ 
mentary evidence was received during the oral argument. Ex¬ 
cept as hereinabove expressly admitted, these defendants deny 
the allegations of said paragraph 26. 

27. Answering the allegations of paragraph 27 of the com¬ 
plaint, these defendants admit that following all of such argu¬ 
ments before the Commission, counsel for certain interested 
parties, not including plaintiff, orally requested the opportunity 
to be heard orally in rebuttal of data, views, and arguments of 
other interested parties, and that counsel were notified by letter 
dated December 28, 1951 that their said request had been 
denied. 

28. Admit the allegations of paragraph 28 of the complaint. 

29. Deny the allegations of paragraph 29 of the complaint, 
and of subparagraphs (a) to (e), inclusive, thereof, except that 
these defendants admit that interested parties were not accord¬ 
ed the type of hearing described by Sections 7 and 8 of the 
Administrative Procedure Act and that said subparagraphs (a) 
to (e), inclusive, paraphrase said Sections 7 and 8, and in this 
connection these defendants allege that said Sections 7 and 8 
do not apply to proceedings conducted pursuant to the quan¬ 
tity-limit proviso of section 2 (a) of the Clayton Act, as 
amended. 

30. Answering the allegations of paragraph 30 of the com¬ 
plaint, these defendants deny that Quntity-Limit Rule 203-1 
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is invalid and unlawful for any of the reasons stated in said 
paragraph 30 and subparagraphs (a) to (g), inclusive, thereof, 
or for any other reason. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 30, these defendants deny each and every one of such 
allegations. 

Answering the allegations of subparagraphs (b), (b) (i), (b) 
(ii) and (b) (iii) of said paragraph 30, these defendants deny 
such allegations, except that they admit that some interested 
parties, not including plaintiff, requested the Commission to 
vacate its Notice of Hearing and the Commission denied the 
request. 

Answering the allegations of subparagraph (c) of said parar- 
graph 30, these defendants deny such allegations, except that 
they admit that the Commission’s Notice of Hearing, as amend¬ 
ed, provided for the period from January 20,1950, to February 
7,1950, within which interested parties could examine and copy 
the written data, views and arguments of other interested 
parties. 

Answering the allegations of subparagraphs (d), (e), (f) and 
(g) of said paragraph 30, these defendants deny each and every 
one of such allegations. 

31. Deny the allegations of paragraph 31 of the complaint 
and of subparagraphs (a) to (e), inclusive, thereof. 

32-A. Answering the allegations of the first paragraph num¬ 
bered 32 of the complaint, these defendants deny that Quantity- 
Limit Rule 203-1 is invalid and unlawful for the reasons set 
forth in said paragraph 32 and in subparagraphs (a) to (n) 
thereof, or for any other reason. 

Answering the allegations of subparagraphs (a) to (k) , inclu¬ 
sive, of said paragraph 32, these defendants deny each and 
every one of such allegations, except to the extent that the 
allegations of subparagraphs (a), (b), (e) and (g) are admitted 
in paragraphs 39 to 48 of this answer, compendiously entitled 
“Affirmative Defense.” 

Answering the allegations of subparagraph (1) of said para¬ 
graph 32, these defendants admit that the Commission con¬ 
cluded that the differentials set forth in the third table in the 
Commission’s Statement of Basis and Purpose are on account 
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of quantity, but deny that said conclusion is contrary to fact* 
Except as herein expressly admitted, these defendants deny the 
allegations of subparagraph (1) of said paragraph 32. 

Answering the allegations of subparagraph (m) of said para¬ 
graph 32, these defendants deny such allegations except to the 
extent that the allegations of subparagraph (m) are admitted 
in paragraphs 39 to 48 of this answer. 

Answering the allegations of subparagraph (n) of said para¬ 
graph 32, these defendants deny each and every one of such 
allegations. 

32-B. Deny the allegations of the second paragraph num¬ 
bered 32 of the complaint, except that these defendants admit 
that the Findings and Statement of the Commission are based 
in part on data for the years 1946 and 1947. 

33. Answering the allegations of the first, unlettered sub- 
paragraph of paragraph 33 of the complaint, these defendants 
deny each and every one of such allegations. 

Answering the allegations of subparagraphs (a) to (h), in¬ 
clusive, of said paragraph 33, these defendants, on the basis of 
information submitted by plaintiff to the Commission, admit 
the allegations of subparagraphs (b), (d), (f), (g) and (h) of 
said paragraph 33, and allege that they are without knowledge 
or information sufficient to enable them to form a belief as to 
the truth of the allegations of subparagraphs (a), (c) and (e) 
of said paragraph 33. 

34. Answering the allegations of paragraph 34 of the com¬ 
plaint, these defendants admit that General has been accus¬ 
tomed for many years to quote prices to purchasers based in 
part on annual volume of purchases and that plaintiff has never 
accorded to a purchaser a discount which was designated by 
plaintiff a multiple carload discount. These defendants also 
admit that the effect of the Commission's Quantity-Limit Rule 
203-1 will be to cause the plaintiff to revise its pricing practices 
to some extent and to price its replacement tires in a manner 
which will comply with Section 2 (a) of the Clayton Act, as 
amended, and as implemented by said Quantity-Limit Rule. 
Except as hereinabove expressly admitted, these defendants 
deny the allegations of said paragraph 34, and allege that said 
allegations of fact and conclusions of law present a situation 
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which has now become moot for the reason that this Honorable 
Court in this case, on March 7, 1952, entered an order staying 
the effective date of Quantity-Limit Rule 203-1 until the 
Court’s final disposition of this case. 

35. Deny the allegations of paragraph 35 of the complaint 
and of subparagraphs (1), (2), and (3) thereof, and allege that 
said allegations present a situation which has now become moot 
for the reason that this Honorable Court in this case, on March 
7,1952, entered an order staying the effective date of Quantity- 
Limit Rule 203-1 until the Court’s final disposition of this case. 

36. Deny the allegations of paragraph 36 of the complaint. 

37. Deny the allegations of paragraph 37 of the complaint. 

38. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra . 

In the United States District Court for the District of 

Columbia 

Civil Action No. 928—’52 

* 

The Goodyear Tire & Rubber Company, Inc., plaintiff 

v. 

Federal Trade Commission, et al., defendants 

answer 

Come now the defendants, Federal Trade Commission, 
James M. Mead, Albert A. Carretta and John W. Gwynne, 
and for their answer to the complaint of the plaintiff filed in 
the above-entitled cause, admit, deny, and allege as hereinafter 
set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 

these defendants deny that the individual defendants named in 
the caption of the complaint are all the members of the Federal 
Trade Commission (hereinafter called “the Commission”) and 


allege that Edward F. Howrey is also a member, and Chairman, 
of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Answering the allegations of paragraph 7 of the Com¬ 
plaint, these defendants admit that in July 1947 the Commis¬ 
sion announced that it was commencing an investigation of 
the rubber tire industry for the purpose of determining whether 
or not it should fix and establish a quantity-limit in the sale of 
rubber tires and tubes and that this was the first time the Com¬ 
mission had attempted to use the powers given it by said quan¬ 
tity-limit proviso. Further answering the allegations of said 
paragraph 7, these defendants admit that prior to December 
22,1948, the Commission had no rules of procedure specifically 
limited to the conduct of investigations or hearings pursuant to 
the quantity-limit proviso, but deny that such limitation was 
necessary, and alleged that such procedures were provided for 
in the Commission’s Rules of Practice and General Procedures. 

8. Answering the allegations of paragraph 8 of the com¬ 
plaint, these defendants admit such allegations, except that 
they deny that the Commission “overrode” plaintiff’s protest, 
made any “threats,” or acted summarily with respect to the 
matters set forth in said paragraph 8. Further answering the 
allegations of said paragraph 8, these defendants allege that 
plaintiff’s first report in response to the Commission’s resolution 
of July 7, 1947 was incomplete; that plaintiff failed to file 
the second report required by the Commission’s resolution and 
special order of January 30, 1948, whereupon the Commission 
issued and served upon plaintiff a notice of default directing 
its attention to the penalty of one hundred (100) dollars per 
day provided by Section 10 of the Federal Trade Commission 
Act; that at the request of plaintiff the Commission vacated 
the notice of default, readopted the resolution of January 
30, 1948, and extended the time for the filing of the second 
report. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint. 

11. Admit the allegations of paragraph 11 of the complaint. 

12. Admit the allegations of paragraph 12 of the complaint, 






except that these defendants deny that plaintiff was informed 
by letter that the Commission had summarily denied phppti^Fs 
petition, and in this connection these defendants allege that 
the Secretary of the Commission informed plaintiff by letter 
dated December 7, 1949, that the Commission had given due 
consideration to plaintiff’s petition and had decided that its 
rules of practice and procedure for fixing quantity limits, and 
the Notice of Hearing in File 203-1, were in accordance with 
law and the public interest. 

13. Answering the allegations of paragraph 13 of the com¬ 
plaint, these defendants admit that on December 29, 1949, 
plaintiff commenced an action in this Court against the Fed¬ 
eral Trade Commission and its then members and that plain¬ 
tiff’s motion for preliminary injunction was denied and its 
complaint dismissed for the reasons stated in the Court’s Find¬ 
ings of Fact and Opinion, Goodyear Tire Rubber Company, 
Inc. v. Federal Trade Commission, 88 F. Supp. 789 (D. C. D. C., 
1950). 

14. Answering the allegations of paragraph 14 of the com¬ 
plaint, these defendants admit such allegations, except that 
they deny that after January IS, 1950, the Commission pur¬ 
ported to follow the procedure established by Rules 2.30 and 
7.11, and allege that at all stages of the proceeding in connec¬ 
tion with the promulgation of Quantity-Limit Rule 203-1, the 
Commission did, in fact, follow its established rules of practice 
and procedure. 

15. Admit the allegations of paragraph 15 of the complaint. 

16. Admit the allegations of paragraph 16 of the complaint, 
except that these defendants deny that the Commission’s Rules 
2.30 and 7.11 specifically permitted submission of rebuttal 
data, views and arguments, and requests for oral argument 
thereon, and allege that the Commission’s amended Notice of 
Hearing permitted said submittals and said request. 

17. Admit the allegations of paragraph 17 of the complaint. 

18. Answering the allegations of paragraph 18 of the com¬ 
plaint. these defendants admit that on February 10, 1950, and 
on succeeding days, the Commission permitted all interested 
parties, including plaintiff, who had requested an opportunity 
for oral argument in support of their written data, views, and 
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arguments, to present oral argument without limitation as to 
content except insofar as such oral argument was l i mi ted by the 
Commission’s Rules of Practice and Procedure and by its 
Notice of Hearing, as amended. These defendants also admit 
that following all of such arguments, plaintiff orally requested 
the opportunity to be heard orally in rebuttal of data, views, 
and arguments of other interested parties and that plaintiff’s 
counsel was notified by letter dated December 28, 1951, a copy 
of which is attached to the complaint as Exhibit C, that the 
requests of plaintiff and other interested parties had been denied 
and that the hearing before the Commission had been closed. 
Except as hereinabove expressly admitted, these defendants 
deny the allegations of said paragraph 18. 

19. Admit the allegations of paragraph 19 of the complaint, 
except that these defendants allege that, as stated in Quan¬ 
tity-Limited Rule 208-1, the Commission made its Findings, 
Order and Statement on November 20,1951, and issued same on 
December 13, 1951. 

20. Deny the allegations of paragraph 20 of the complaint 
and of subparagraphs (a) to (e), inclusive, thereof, except 
that these defendants admit that interested parties were not 
accorded the type of hearing described by Sections 7 and 8 of 
the Administrative Procedure Act, and that subparagraphs 
(a) to (e), inclusive, paraphrase said Sections 7 and 8, and in 
this connection these defendants allege that said Sections 7 
and 8 do not apply to proceedings conducted pursuant to the 
quantity-limit proviso of Section 2 (a) of the Clayton Act, 
as amended. 

21. Answering the allegations of the first unlettered sub- 
paragraph of paragraph 21 of the complaint, these defendants 
deny each and every one of such allegations. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 21, these defendants admit that the Commission relied 
in part upon information obtained from plaintiff, but deny that 
such information was unlawfully obtained. 

Answering the allegations of subparagraph (b) of said para¬ 
graph 21 of the complaint, these defendants deny each and 
every one of such allegations. 




Answering the allegations of subparagraph (c) of said para¬ 
graph 21 of the complaint, these defendants deny such allega¬ 
tions except that they admit that plaintiff requested the Com¬ 
mission to vacate its Notice of Hearing and that the Commis¬ 
sion denied the request. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 21, these defendants admit that the Commission’s Notice 
of Hearing, as amended, provided the period January 20, 1950, 
to February 7,1950, for the examination and copying of written 
data, views and argument submitted by other interested par¬ 
ties. Except as hereinabove expressly admitted, these de¬ 
fendants deny the allegations of said subparagraph (d) of 
paragraph 21. 

Answering the allegations of subparagraph (e) of said para¬ 
graph 21, these defendants admit that plaintiff was not per¬ 
mitted to present written or oral argument with respect to the 
written or oral rebuttal arguments of other interested parties. 
Except as hereinabove expressly admitted, these defendants 
deny the allegations of subparagraph (e) of said paragraph 21. 

Answering the allegations of subparagraph (f), (f) (i) and 
(f) (ii) of said paragraph 21, these defendants deny such 
allegations except to the extent that they are admitted in para¬ 
graphs 33 to 42 of this Answer. 

Answering the allegations of subparagraphs (g), (h) and 
(i) of said paragraph 21, these defendants deny each and every 
one of such allegations. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Deny the allegations of paragraph 23 of the complaint 
and of subparagraphs (a) to (q) thereof, except to the extent 
that they are admitted in paragraphs 33 to 42 of this Answer. 

24. Deny the allegations of paragraph 24 of the complaint, 
except that these defendants admit that the Findings and State¬ 
ment of the Commission are based in part on data for the year 
1947. 

25. Answering the allegations of paragraph 25 of the com¬ 
plaint, these defendants admit that plaintiff has been accus¬ 
tomed for many years to quote prices to purchasers based in 
part on annual volume of purchases; that plaintiff has never 
accorded to a purchaser a discount designated a multiple car- 


load discount; and that the effect of Quantity-Limit Rule 203-1 
will be to limit annual volume discounts and to cause plaintiff 
to revise its pricing practices to some extent and to price its 
replacement tires in a manner which will comply with Section 
2 (a) of the Clayton Act, as amended, and as implemented bjf 
said Quantity-Limit Rule. These defendants deny that the 
application of the Commission’s Quantity-Limit Rule 203-1 
will substantially affect the pricing practices of plaintiff or any 
other seller who does not grant differentials found by the Com¬ 
mission to be unjustly discriminatory and promotive of monop¬ 
oly and, except as hereinabove expressly admitted, these de¬ 
fendants deny every other allegation contained in said para¬ 
graph 25. In this connection, these defendants allege that said 
allegations present a situation which has now become moot 
for the reason that this Honorable Court, in this case, on March 
7,1952, entered an order staying the effective date of Quantity- 
Limit Rule 203-1 until the Court’s final disposition of this case. 

26. Answering the allegations of paragraph 26 of the com¬ 
plaint, these defendants admit that the application of Quan¬ 
tity-Limit Rule 203-1 will result in the prohibition of some 
discounts which have been allowed by plaintiff and other mem¬ 
bers of the industry for many years. Except as hereinabove 
expressly admitted, these defendants deny the allegations of 
said paragraph 26 and allege that said allegations present a sit¬ 
uation which has now become moot for the reason that this 
Honorable Court, in this case, on March 7, 1952, entered an 
order staying the effective date of Quantity-Limit Rule 203-1 
until the Court’s final disposition of this case. 

27. Deny the allegations of paragraph 27 of the complaint, 
and allege that said allegations present a situation which has 
now become moot for the reason that this Honorable Court, in 
this case, on March 7, 1952, entered an order staying the ef¬ 
fective date of Quantity-Limit Rule 203-1 until the Court’s 
final disposition of this case. 

28. Deny the allegations of paragraph 28 of the complaint, 
and allege that said allegations present a situation which has 
now become moot for the reason that this Honorable Court, in 
this case, on March 7, 1952, entered an order staying the ef¬ 
fective date of Quantity-Limit Rule 203-1 until the Court’s 
final disposition of this case. 
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29. Deny the allegations of paragraph 29 of the complaint. 

30. Deny the allegations of paragraph 30 of the complaint. 

31. Deny the allegations of paragraph 31 of the complaint. 

32. Except as expressly admitted in this Answer, these de¬ 

fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 933—’52 

The Firestone Tire & Rubber Company, plaintiff 


v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission,. 
James M. Mead, Albert A. Carretta and John W. Gwynne, and 
for their answer to the complaint of the plaintiff filed in the 
above-entitled cause, admit, deny, and allege as hereinafter 
set forth: 

1. Deny the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Answering the allegations of paragraph 3 of the com¬ 
plaint, these defendants deny that the individual defendants 
named in the caption of the complaint are all the members of 
the Federal Trade Commission (hereinafter called “the Com¬ 
mission”) and allege that Edward F. Howrey is also a member, 
and Chairman, of the Commission. 

4. Admit the allegations of paragraph 4 of the complaint. 

5. Admit the allegations of paragraph 5 of the complaint,, 
except that these defendants deny that between July 1947, and 
December 22, 1948, the Commission had no established rules 
of procedure for the conduct of investigations or hearings pur¬ 
suant to the quantity-limit proviso. In this connection, these 
defendants admit that between said dates the Commission had 
no rules or procedure specifically limited to the conduct of such 
investigations or hearings, but deny that such limitation was 


necessary, and allege that such procedures were provided for 
in the Commission’s Rules of Practice and General Procedures. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint. 

8. Answering the allegations of paragraph 8 of the com¬ 
plaint, these defendants admit such allegations, except that 
they deny that the Notice of Hearing contained a reference to 
“certain alleged facts and statements set forth in Appendix A 
to the Notice,” and these defendants allege that it was stated in 
said Notice that the facts and information set forth in Ap¬ 
pendix A were developed in the course of the Commission’s 
investigation. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint. 

11. Admit the allegations of paragraph 11 of the complaint. 

12. Admit the allegations of paragraph 12 of the complaint. 

13. Deny the allegations of paragraph 13 of the complaint, 
except to the extent that they are admitted in paragraphs 25 
to 34 of this answer, compendiously entitled “Affirmative De¬ 
fense.” 

14. Admit the allegations of paragraph 14 of the complaint. 

15. Admit the allegations of paragraph 15 of the complaint. 

16. Admit the allegations of paragraph 16 of the complaint. 

17. Deny the allegations of paragraph 17 of the complaint 
and of subparagraphs (a) to (e), inclusive, thereof, except that 
these defendants admit that interested parties were not ac¬ 
corded the type of hearing described by Sections 7 and 8 of the 
Administrative Procedure Act, and that subparagraphs (a) to 
(e), inclusive, paraphrase said Sections 7 and 8, and in this 
connection these defendants allege that the provisions of said 
Sections 7 and 8 do not apply to proceedings conducted pur¬ 
suant to the quantity-limit proviso of Section 2 (a) of the 
Clayton Act, as amended. 

18. Answering the allegations of the first unlettered sub- 
paragraph of paragraph 18 of the complaint, these defendants 
deny each and every one of such allegations. 

Answering the allegations of subparagraphs (a) to (f), inclu¬ 
sive, of said paragraphs 18, these defendants deny each and 
every one of such allegations. 
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Answering the allegations of subparagraph (g) of said para¬ 
graph 18, these defendants deny such allegations except to the 
extent that they are expressly admitted in paragraphs 25 to 34 
of this answer. 

Answering the allegations of subparagraphs (h) and (i) of 
said paragraph 18, these defendants deny each and every one 
of such allegations. 

Answering the allegations of subparagraph (j) of said para¬ 
graph 18, these defendants admit that available purchasers in 
the carload quantity of 20,000 pounds ordered at one time for 
delivery at one time are not “few” within the meaning of the 
statute, and that the Commission found in its Statement of 
Basis and Purpose that about 16,000, or one-third, of the pur¬ 
chasers of tires are available to purchase some of their require¬ 
ments in the carload quantity of 20,000 pounds ordered at one 
time for delivery at one time. Except as hereinabove ex¬ 
pressly admitted, these defendants deny the allegations of sub- 
paragraph (j) of said paragraph 18, and allege that the Com¬ 
mission found that only the 63 largest purchasers of tires could 
buy in multiple carload quantities in any substantial degree. 

Answering the allegations of subparagraphs (k) and (1) of 
said paragraph 18, these defendants deny each and every one of 
such allegations. 

Answering the allegations of subparagraph (m) of said para¬ 
graph 18, these defendants deny that the price data used by the 
Commission in computing price discriminations were not prop¬ 
erly comparable, either for the reasons stated or for any other 
reason. 

Answering the allegations of subparagraphs (n) and (o) of 
said paragraph IS, these defendants deny each and every one 
of such allegations. 

Answering the allegations of subparagraph (p) of said para¬ 
graph 18, these defendants deny such allegations, and allege 
that said allegations present an issue which is now moot for 
the reason that this Court, in this case, on March 7, 1952, en¬ 
tered an Order staying the effective date of Quantity-limit Rule 
203-1 until the Court’s final disposition of this case. 

Answering the allegations of subparagraph (q) of said para¬ 
graph 18, these defendants deny each and every one of such 
.allegations. 
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19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants deny that Quantity-Limit Rule 203-1 
does not apply to the plaintiff, that it is unwarranted by the 
facts and that the findings of the Commission have no relation 
to plaintiff, and these defendants allege that said Rule is of 
general application. On the basis of reports submitted by 
plaintiff to the Commission, these defendants admit the other 
allegations of said paragraph 19. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Deny the allegations of the first unlettered subparagraph 
of paragraph 21 of the complaint. 

Answering the allegations of subparagraphs (a) to (c), in- 
elusive, of said paragraph 21, these defendants admit that the 
effect of Quantity-Limit Rule 203-1 will be to cause plaintiff 
and others to revise their pricing practices to some extent and 
to price its replacement tires in a manner which will comply 
with Section 2 (a) of the Clayton Act, as amended, and as im¬ 
plemented by said Quantity-Limit Rule. These defendants 
also admit that plaintiff’s discount structure has been based in 
large part on annual volume of purchases and that said struc¬ 
ture has never been based on multiple carload shipments. Ex¬ 
cept as hereinabove expressly admitted, these defendants deny 
the allegations of said subparagraphs (a) to (c), inclusive, of 
paragraph 21, and allege that said allegations of fact and con¬ 
clusion of law- present a situation which has now become moot 
for the reason that this Court, in this case, on March 7, 1952, 
entered an order staying the effective date of Quantity-Limit 
Rule 203-1 until the final disposition of this case. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 21, these defendants admit such allegations except to 
the extent that they are in conflict with paragraphs 25 to 34 
of this answer, compendiously entitled “Affirmative Defense.” 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Deny the allegations of paragraph 23 of the complaint. 

24. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra . 
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In the United States District Court for the District of Columbia 

Civil Action No. 945—’52 

Allied Tire & Battery Company, et al., plaintiffs 

v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission, James 
M. Mead, Albert A. Carretta and John W. Gwynne, and for 
their answer to the complaint of the plaintiffs filed in the 
above-entitled cause, admit, deny, and allege as hereinafter 
set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 

these defendants deny that the individual defendants named 
in the caption of the complaint are all the members of the 
Federal Trade Commission (hereinafter called “the Com¬ 
mission”), and allege that Edward F. Howrey is also a member,. 
and Chairman of the Commission. 

5. Deny the allegation that there is an unfilled vacancy in 
the membership of the Commission. 

6. Deny the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint. 

8. Deny the allegations of paragraph 8 of the complaint, ex¬ 
cept to the extent that they are admitted in paragraphs 23 
to 32 of this answer, compendiously entitled “Affirmative 
Defense.” 

9. Admit the allegations of paragraph 9 of the complaint, 
except that these defendants deny that after December 22, 
1948 the Commission purported to follow the procedure estab¬ 
lished by Rules 2.30 and 7.11, and allege that at all stages of 
the proceeding in connection with the promulgation of Quan¬ 
tity-Limit Rule 203-1 the Commission did, in fact, follow its. 
established rules of practice and procedure. 


10. Admit the allegations of paragraph 10 of the complaint. 

11. Admit the allegations of paragraph 11 of the complaint. 

12. Admit the allegations of paragraph 12 of the complaint. 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Deny the allegations of paragraph 15 of the complaint. 

16. Answering the allegations of paragraph 16 of the com¬ 
plaint, these defendants admit that the effect of Quantity- 
Limit Rule 203-1 will be to alter to some extent the prices at 
which plaintiffs and others purchase tires and tubes, and that 
for many years plaintiffs have purchased tires and tubes at 
prices based in part on annual volumes of purchases. These 
defendants allege that they are without knowledge or informa¬ 
tion sufficient to enable them to form a belief as to the truth of 
the allegations concerning the nature of plaintiffs’ business and 
the alleged reasons plaintiffs have been granted discounts based 
on annual volumes of purchases. Except as hereinabove ex¬ 
pressly admitted, these defendants deny the allegations of said 
paragraph 16 and allege that said allegations present a situa¬ 
tion which has now become moot for the reason that this 
Court, in this cause, on March 12, 1952, entered an order stay¬ 
ing the effective date of Quantity-Limit Rule 203-1 until the 
Court’s final disposition of this cause. 

17. Deny the allegations of paragraph 17 of the complaint, 
and allege that said allegations present a situation which has 
now become moot for the reason that this Court, in this cause, 
on March 12, 1952, entered an order staying the effective date 
of Quantity-Limit Rule 203-1 until the Court’s final disposition 
of this cause. 

18. Deny the allegations of paragraph 18 of the complaint, 
and allege that said allegations present a situation which has 
now become moot for the reason that this Court, in this cause, 
on March 12, 1952, entered an order staying the effective date 
of Quantity-Limit Rule 203-1 until the Court’s final disposi¬ 
tion of this cause. 

19. Deny the allegations of paragraph 19 of the complaint. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Deny the allegations of paragraph 21 of the complaint. 
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22. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of Columbia 

Civil Action No. 947—’52 
United States Rubber Company, plaintiff 

v. 

Federal Trade Commission et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission, James 
M. Mead, Albert A. Carretta, and John W. Gwynne, and for 
their answer to the complaint of the plaintiff filed in the above- 
entitled cause, admit, deny, and allege as hereinafter set forth r 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Admit the allegations of paragraph 4 of the complaint,, 
except that these defendants deny that the individual defend¬ 
ants named in the caption of the complaint are all the members 
of the Federal Trade Commission (hereinafter called “the Com¬ 
mission”), and allege that Edward F. Howrey is also a member, 
and Chairman of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint,, 
except that these defendants deny that the Commission pur¬ 
ported to act pursuant to Section 2 (a) of the Clayton Act,, 
as amended, and Sections 6 (a) and 6 (b) of the Federal Trade' 
Commission Act, as amended, and allege that the Commission 
did, in fact, act pursuant to said sections. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Admit the allegations of paragraph 9 of the complaint, 
except that these defendants deny that plaintiff answered all 
the questions referred to in said paragraph 9. 




85 


10. Admit the allegations of paragraph 10 of the complaint. 

11. Answering the allegations of paragraph 11 of the com¬ 
plaint, these defendants deny that prior to July 7, 1947, the 
Commission had promulgated no rules of procedure for the 
conduct of investigations or hearings pursuant to which it was 
acting and could act under the quantity-limit proviso of Section 
2 (a) of the Clayton Act, as amended. 

12. Admit the allegations of paragraph 12 of the complaint,, 
except that these defendants deny that the Commission pur¬ 
ported to act pursuant to Section 2 (a) of the Clayton Act, as 
amended, and Sections 6 (a) and 6 (b) of the Federal Trade 
Commission Act, as amended, and allege that the Commission 
did in fact act pursuant to said sections. 

13. Answering the allegations of paragraph 13 of the com¬ 

plaint, these defendants deny that at the time of the adoption 
and issuance of its resolution and special order of January 30, 
1948, the Commission had promulgated no rules of procedure 
for the conduct of investigations or hearings pursuant to which 
it was acting and could act under the quantity-limit proviso 
of Section 2 (a) of the Clayton Act, as amended. : 

14. Admit the allegations of paragraph 14 of the complaint. 

15. Admit the allegations of paragraph 15 of the complaint. 

16. Admit the allegations of paragraph 16 of the complaint. 

17. Admit the allegations of paragraph 17 of the complaint. 

18. Admit the allegations of paragraph 18 of the complaint. 
- 19. Admit the allegations of paragraph 19 of the complaint,, 
except to the extent that they are in conflict with the allega¬ 
tions of paragraphs 53 to 62 of this Answer. 

20. Admit the allegations of paragraph 20 of the complaint. 

21. Admit the allegations of paragraph 21 of the complaint. 

22. Admit the allegations of paragraph 22 of the complaint. 

23. Answering the allegations of paragraph 23 of the com¬ 
plaint, these defendants admit that the Commission, on De¬ 
cember 7,1949, denied plaintiff’s motion of December 6, 1949, 
without affording plaintiff an opportunity for argument there¬ 
on. Except insofar as they are expressly admitted herein r 
these defendants deny the allegations of paragraph 23. 

24. Admit the allegations of paragraph 24 of the complaint. 

25. Answering the allegations of paragraph 25 of the com- 
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plaint, these defendants admit that plaintiff’s motion for pre¬ 
liminary injunction in Civil Action No. 5-50 was denied and 
the complaint therein dismissed for the reasons stated in the 
Court’s Findings of Fact and Opinion dated January 18, 1950, 
Goodyear Tire and Rubber Company, Inc. v. Federal Trade 
Commission, 88 F. Supp. 789 (D. C. D. C., 1950). Except as 
herein expressly admitted, these defendants deny the allega¬ 
tions of said paragraph 25. 

26. Admit the allegations of paragraph 26 of the complaint. 

27. Deny the allegations of paragraph 27 of the complaint, 
except that these defendants admit that a number of interested 
parties submitted to the Commission written data, views, and 
arguments. 

28. Admit the allegations of paragraph 28 of the complaint. 

29. Admit the allegations of paragraph 29 of the complaint. 

30. Admit the allegations of paragraph 30 of the complaint. 

31. Answering the allegations of paragraph 31 of the com¬ 
plaint, these defendants deny that the person who presented 
argument in favor of a quantity-limit of 20,000 pounds was 
not an interested party within the meaning of Section 2 (a) of 
the Clayton Act. These defendants admit the other allega¬ 
tions of said paragraph 31, except to the extent that they are in' 
conflict with the allegations of paragraphs 53 to 62 of this 
Answer. 

32. Admit the allegations of paragraph 32 of the complaint. 

33. Admit the allegations of paragraph 33 of the complaint. 

34. Admit the allegations of paragraph 34 of the complaint. 

35. Deny the allegations of paragraph 35 of the complaint. 

36. Answering the allegations of paragraph 36 of the com¬ 
plaint, these defendants admit that the Commission conducted 
its hearing in accordance with Rules 2.30 and 7.11, and except 
as herein expressly admitted, these defendants deny the alle¬ 
gations of said paragraph 36. 

37. Deny the allegations of paragraph 37. 

38. Admit the allegations of paragraph 38 of the complaint. 

39. Answering the allegations of paragraph 39 of the com¬ 
plaint, the defendants admit that Quantity-Limit Rule 203-1 
is based on the Commission’s three basic findings, as supple¬ 
mented and explained by the Commission’s Statement of Basis 


and Purpose, published in the Federal Register on January 4 r 
1952 (17 F. R. 113), and, except as herein expressly admitted,, 
the defendants deny the allegations of said paragraph 39. 

40. Answering the allegations of paragraph 40 of the com¬ 
plaint, these defendants deny that the findings of the Com¬ 
mission are allegedly explained by a “Statement of Basis and 
Purpose of Quantity-Limit Rule 203-1,” and allege that the 
findings of the Commission are in fact explained and supple¬ 
mented by said Statement, as published in the Federal Register 
on January 4,1952 (17 F. R. 113). Said statement speaks for 
itself, and these defendants deny the allegations of subpara¬ 
graphs (a) to (g), inclusive, of said paragraph 40, paraphrasing 
and characterizing it. 

41. Deny the allegations of paragraph 41 of the complaint. 

42. Deny the allegations of the first unlettered subparagraph; 
of paragraph 42 of the complaint. 

Answering the allegations of subparagraphs (a) and (b) of 
said paragraph 42, these defendants deny such allegations ex¬ 
cept to the extent that they are admitted in paragraphs 53 to 
62 of this Answer. 

Answering the allegations of subparagraph (c) of said para¬ 
graph 42, these defendants deny such allegations and allege 
that the Commission found that available purchasers in the 
greater quantities of annual dollar volume of $600,000 and more 
numbered 63 and that they are so few as to render differentials 
on account thereof unjustly discriminatory against purchasers 
in smaller quantities and promotive of monoply in the lines of 
commerce in which sellers and purchasers, respectively, are 
engaged. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 42, these defendants deny such allegations. 

Answering the allegations of subparagraph (e) of said para¬ 
graph 42, these defendants deny that the Commission inter¬ 
preted the quantity-limit proviso as applying to differentials 
other than those on account of quantity. 

Answering the allegations of subparagraph (f) of said para¬ 
graph 42, these defendants deny each and every one of such 
allegations. 
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• 43. Answering the allegations of paragraph 43 of the com¬ 
plaint, these defendants deny that Quantity-limit Rule 203-1 
is arbitrary and capricious in the respects alleged in subpara¬ 
graphs (a) to (n) of said paragraph 43, or in any other respects. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 43, these defendants admit such allegations. 

Answering the allegations of subparagraph (b) of said para¬ 
graph 43, these defendants deny such allegations, except that 
these defendants admit that the Commission based Quantity- 
Limit Rule 203-1 in part on facts concerning available pur¬ 
chasers with annual dollar volumes of 8600,000 or more. 

Answering the allegations of subparagraph (c) of said para¬ 
graph 43, these defendants deny such allegations, except to the 
extent that they are admitted in paragraphs 53 to 62 of this 
Answer. 

Answering the allegations of subparagraphs (d), (e), (f), 
(g), (h) and (i) of said paragraph 43, these defendants deny 
each and every one of such allegations. 

Answering the allegations of subparagraph (j) of said para¬ 
graph 43, these defendants deny such allegations and allege 
that the Commission found a situation promotive of monopoly 
in the replacement tire and tube industry, wherein there were 
.approximately 48,000 purchasers and 21 manufacturers. 

Answering the allegations of subparagraph (k) of said para¬ 
graph 43, these defendants admit that the Commission in the 
proceeding in Hie 203-1 did not make any finding as to the 
extent to which the price discrimination found to exist could 
be or could not be accounted for by differences in costs, and 
these defendants deny that such a finding was required to be 
made preliminary to the promulgation of Quantity-Limit Rule 
203-1. 

Answering the allegations of subparagraph (1) of said para¬ 
graph 43, these defendants admit that the Commission did not 
find that price differentials on account of quantity as to pur¬ 
chasers buying annual dollar volumes of less than $600,000 were 
rendered unjustly discriminatory or promotive of monopoly by 
reason of the fewness of available purchasers. These defend¬ 
ants also admit that the applicaiton of Quantity-Limit Rule 
:203-l will limit such differentials on account of quantity to 


those which are shown to be justified by savings and cost accru¬ 
ing on quantities up to and including 20,000 pounds ordered at 
one time for delivery at one time. ... ? *;«** 

Answering the allegations of subparagraph (m) of said para¬ 
graph 43, these defendants deny such allegations.' - 

. Answering the allegations of subparagraph (n) of said para¬ 
graph 43, these defendants deny such allegations, except that 
these defendants admit that the Commission in its Statement 
of Basis and Purpose referred to and cited Interstate Commerce 
Commission cases, decided under a different statute and involv¬ 
ing other, but analogous, industries, in partial support of Quan¬ 
tity-Limit Rule 203-1. ., , 

44. Deny the allegations of paragraph 44 and of subpara¬ 
graphs (a) to (g) thereof. . • 

45. Deny the allegations of paragraph 45 of the complaint. 

. 46. Answering the allegations of paragraph 46 of the com¬ 
plaint, these defendants deny that the Commission failed to 
consider all the facts presented to it, deny that the Commission 
acted otherwise than in an objective manner in considering the 
data presented to or secured by it, and deny each and every 
other allegation of said paragraph 46. 

47. Deny the allegations of paragraph 47 of the complaint. 

48. Answering the allegations of paragraph 48 of the com¬ 
plaint these defendants admit that the effect of Quantity-Limit 
Rule 203-1 may be to cause plaintiff to revise its pricing prac¬ 
tices to some extent; that, like others in the industry, plaintiff 
has been accustomed to quote prices to purchasers based in 
part on annual volume of purchases and on other factors; that, 
like others in the industry, plaintiff has never accorded to a pur¬ 
chaser a discount for ordering multiple-carload quantities which 
was designated a multiple-carload discount; and that the effect 
of Quantity-Limit Rule 203-1 is to limit annual volume dis¬ 
counts and all other discounts on account of quantity to the 
extent necessary to comply with Section 2 (a) of the Clayton 
Act, as amended, and as implemented by Quantity-Limit Rule 
■203-1. Except as hereinabove expressly admitted, these de- 
fendants deny the allegations of said paragraph 48 and allege 
that said allegations present a situation which has now become 
moot for the reason that this Honorable Court, in this case. 
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on March 7,1952, entered an order staying the effective date of 
Quantity-Limit Rule 203-1 until the Court’s final disposition 
of this case. 

49. Answering the allegations of paragraph 49 of the com¬ 
plaint, these defendants admit that the application of Quan¬ 
tity-Limit Rule 203-1 may require plaintiff to revise its pric¬ 
ing practices to some extent, and that if plaintiff should elect 
not to comply with Section 2 (a) of the Clayton Act, as- 
amended, and as implemented by the said rule, plaintiff may be 
sued for treble damages under Section 4 of the Clayton Act. 
Except as hereinabove expressly admitted these defendants 
deny the allegations of said paragraph 49 and of subparagraphs 
(a) to (d), inclusive, thereof, and these defendants allege that 
such allegations present a situation which has now become moot 
for the reason that this Honorable Court, in this case, on March 
7,1952, entered an order staying the effective date of Quantity- 
Limit Rule 203-1 until the Court’s final disposition of this 
ease. 

50. Deny the allegations of paragraph 50 of the complaint. 

51. Deny the allegations of paragraph 51 of the complaint. 

52. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 967—’52 
Inland Rubber Co., plaintiff 


v. 

Federal Trade Commission et al., defendants 

answer 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 
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1. Admit the allegations of paragraph 1 of the eomplaint. 

2. Admit lie allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the com¬ 

plaint, these defendants deny that the individual defendants 
named in the caption of lie complaint are all lie members of * 
the Federal Trade Commission (hereinafter called “tie Com¬ 
mission”) and that all such individual defendants are located 
and have their places of business in the District of Columbia, 
and that each of the individual defendants is sued as a member 
of the Commission, and in this connection these defendants 
-allege that defendants William A. Ayres, John Carson and 
Stephen Spingam are not now members of the Commission and f 
that Edward F. Howrey, Albert A. Carretta and John W. ! 
Gwynne, not named as defendants in the complaint, are mem¬ 
bers of the Commission. • 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint, 
•except that these defendants deny that the Commission pur¬ 
ported to act pursuant to Section 2 (a) of the Clayton Act, as 
amended, and Sections 6 (a) and 6 (b) of the Federal Trade .j- 
Commission Act, and allege that the Commission did in fact, 

act pursuant to said Sections of said Acts. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Answering the allegations of paragraph 10 of the com¬ 
plaint, these defendants admit that prior to December 22, 

1948, the Commission had promulgated no rules specifically - 
limited to the conduct of investigations or hearings pursuant 
to the quantity-limit proviso, but deny that such limitation 
-was necessary, and allege that the Commission’s Rules of Prac¬ 
tice and General Procedures applied to such proceedings. 

11. Admit the allegations of paragraph 11 of the complaint, 
-except to the extent that they are in conflict with Rule XXX 
of the Commission’s Rules of Practice (16 C. F. R., 1950 Supp., 

2.30) and Section 18 of its General Procedures (16 C. F. R. 

1950 Supp. 7.11), to which the attention of this Honorable 
Court is respectfully directed.. ^ , „ . . * • . j. 
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12. Deny the allegations of paragraph 12 of the complaint,, 
except to the extent that they are admitted in paragraphs 24 
to 33, inclusive, of this Answer, compendiously entitled, “Af¬ 
firmative Defense. ,, 

13. Admit the allegations of paragraph 13 of the complaint.. 

14. Deny the allegations of paragraph 14 of the complaint- 

15. Deny the allegations of paragraph 15 of the complaint- 

16. Deny the allegations of the first unlettered subpara¬ 
graph of paragraph 16 of the complaint. Answering the allega¬ 
tions of subparagraphs (a) and (b) of said paragraph 16, these 
defendants deny such allegations, except to the extent that they 
are admitted in paragraphs 24 to 33 of this Answer. Answering 
the allegations of subparagraphs (c), (d) and (e) of said para¬ 
graph 16, these defendants deny each and every one of such 
allegations. 

17. Deny the allegations of the first unlettered subparagraph 
of paragraph 17 of the complaint. Answering the allegations 
of subparagraphs (a), (b) and (c) of said paragraph 17, these 
defendants deny each and every one of such allegations. 
Answering the allegations of subparagraph (d) of said para¬ 
graph 17, these defendants deny such allegations, except that 
they admit that the Commission, in their Statement of Basis 
and Purpose, referred to and cited Interstate Commerce cases 
which were decided under a different statute and which involved 
other, but analogous, industries, in partial support of Quan¬ 
tity-Limit Rule 203-1. 

18. Deny the allegations of paragraph 18 of the complaint- 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants admit that the effect of Quantity-limit 
Rule 203-1 will be to cause plaintiff to revise its pricing practices 
to some extent; that, like others in the industry, plaintiff has 
been accustomed to quote prices to purchasers based in part 
on annual volume of purchases and on other factors; that, 
like others in the industry, plaintiff has never accorded to a 
purchaser a discount, for ordering in multiple carload quanti¬ 
ties, which was designated a multiple carload discount; that the 
effect of Quantity-Limit Rule 203-1 will be to limit annual 
volume discounts and all other discounts on account of quantity 
to the extent necessary to comply with Section 2 (a) of the 
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Clayton Act, as amended, and as implemented by Quantity- 
Limit Rule 203-1. Except as hereinabove expressly admitted, 
these defendants deny each and every allegation of said para¬ 
graph 19 and allege that said allegations of fact and conclu¬ 
sions of law present a situation which has now become moot 
for the reason that this Honorable Court, in other causes now 
pending before it, namely, Civil Action Nos. 922—’52,927—’52, 
928—’52, 933—’52, 945—’52, and 947—’52, has entered orders 
staying the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of paragraph 21 of the com¬ 
plaint, these defendants admit that the application of Quantity- 
Limit Rule 203-1 will require the plaintiff to revise its pricing 
practices to some extent. Except as herein expressly admitted, 
these defendants deny the allegations of said paragraph 21 and 
. allege that said allegations of fact and conclusions of law pre¬ 
sent a situation which has now become moot for the reason 
that this Honorable Court, in other causes now pending before 
it, namely Civil Action Nos. 922—’52, 927—’52, 928—’52, 
933—’52,945—’52, and 947—’52, has entered orders staying the 
effective date of said Quantity-Limit Rule until the final dis¬ 
position of such causes. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further and distinct affirmative defense to 
the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of Columbia 

Civil Action No. 968—’52 
Pacific Tire and Rubber Company, plaintiff 

v. 

Federal Trade Commission et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of 



the plaintiff filed in the above-entitled cause, admit, deny, 
and allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 
these defendants deny that the individual defendants named 
in the caption of the complaint are all the members of the 
Federal Trade Commission (hereinafter called “the Commis¬ 
sion”) and that all such individual defendants are located 
•and have their places of business in the District of Columbia, 
and that each of the individual defendants is sued as a member 
-of the Commission, and in this connection these defendants 
allege that defendants William A. Ayres, John Carson and 
“Stephen Spin gam are not now members of the Commission and 
that Edward F. Howrey, Albert A. Carretta and John W. 
Gwynne, not named as defendants in the complaint, are mem¬ 
bers of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint, 
except that these defendants deny that the Commission pur¬ 
ported to act pursuant to Section 2 (a) of the Clayton Act, 
as amended, and Sections 6 (a) and 6 (b) of the Federal Trade 
Commission Act, and allege that the Commission did in fact, 
act pursuant to said Sections of said Acts. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Answering the allegations of paragraph 10 of the com¬ 
plaint, these defendants admit that prior to December 22,1948, 
the Commission had promulgated no rules specifically limited 
to the conduct of investigations or hearings pursuant to the 
quantity-limit proviso, but deny that such limitation was neces¬ 
sary, and allege that the Commission’s Rules of Practice and 
General Procedures applied to such proceedings. 

11. Admit the allegations of paragraph 11 of the complaint, 
except to the extent that they are in conflict with Rule XXX 
of the Commissioner’s Rules of Practice (16 C. F. R., 1950 
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Supp., 2.30) and Section 18 of its General Procedures (16 
C. F. R., 1950 Supp. 7.11), to which the attention of thaa 
Honorable Court is respectfully directed. 

12. Deny Hie allegations of paragraph 12 of the complaint, 

except to the extent that they are admitted in paragraphs 24 
- to 33, inclusive, of this Answer, compendiously entitled, “Af¬ 
firmative Defense.” . 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Deny the allegations of paragraph 13 of the complaint. 

16. Deny the allegations of the first unlettered subparagraph 

of paragraph 16 of the complaint. Answering the allegations 
•of subparagraphs (a) and -(b) of said paragraph 16, these de¬ 
fendants deny such allegations, except to the extent that they 
are admitted in paragraphs 24 to 33 of this Answer. Answer¬ 
ing the allegations of subparagraphs (c), (d) and (e) of said 
paragraph 16, these defendants deny each and every one of such 
allegations. - 

17. Deny the allegations of the first unlettered subparagraph 
of paragraph 17 of the complaint. Answering the allegations 
of subparagraphs (a), (b) and (c) of said paragraph 17, these 
defendants deny each and every one of such allegations. An¬ 
swering the allegations ofsubparagraph (d) ofsaid paragraph 
17, these defendants deny such allegations, except that they 
admit that the Commission, in their Statement of Basis and 
Purpose, referred to and cited Interstate Commerce cases which 
were decided under a different statute and which involved other, 
but analogous, industries, in partial support of Quantity-limit 
Rule 203-1. 

18. Deny the allegations of paragraph 18 of the complaint. 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants admit that the effect of Quantity-limit 
Rule 203-1 will be to cause plaintiff to revise its pricing prac¬ 
tices to some extent; that, like others in the industry, plaintiff 
has been accustomed to quote prices to purchasers based in 
part on annual volume of purchases and on other factors; that, 
like others in the industry, plaintiff has never accorded to a 
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purchased a discount, for ordering in multiple carload quanti¬ 
ties, which was designated a multiple carload discount; that the 
effect of Quantity-Limit Rule 203-1 will be to limit annual 
volume discounts and all other discounts on account of quantity 
to the extent necessary to comply with Section 2 (a) of the 
Clayton Act, as amended, and as implemented by Quantity- 
Limit Rule 203-1. Except as hereinabove expressly admitted, 
these defendants deny each and every allegation of said para¬ 
graph 19 and allege that said allegations of fact and conclusions 
. of law present a situation which has now become moot for the 
reason that this Honorable Court, in other causes now pending 
before it, namely, Civil Actions Nos. 922—’52, 927—’52, 928— 
’52, 933—’52, 945—’52, and 947—’52, has entered orders stay¬ 
ing the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of paragraph 21 of the com¬ 
plaint, these defendants admit that the application of Quan¬ 
tity-Limit Rule 203-1 will require the plaintiff to revise 
its pricing practices to some extent. Except as herein ex¬ 
pressly admitted, these defendants deny the allegations of said 
paragraph 21 and allege that said allegations of fact and con¬ 
clusions of law present a situation which has now become moot 
for the reason that this Honorable Court, in other causes now 
pending before it, namely Civil Action Nos. 922—’52, 927—’52, 
928—’52, 933—’52, 945—’52, and 947—’52, has entered orders 
staying the effective date of said Quantity-Limit Rule until 
the final disposition of such causes. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 
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In the United States District Court for the District of 

Columbia 

Civil Action No. 969—’52 

Denman Rubber Manufacturing Company, plaintiff 


v. 

Federal Trade Commission et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 

these defendants deny that the individual defendants named 
in the caption of the complaint are all members of the Federal 
Trade Commission (hereinafter called “the Commission,”) and 
that all such individual defendants are located and have then- 
places of business in the District of Columbia and that each 
such individual defendant is sued as a member of the Commis¬ 
sion, and in this connection these defendants allege that de¬ 
fendants William A. Ayres, John Carson and Stephen J. Sping- 
arn are not now members of the Commission, and that Edward 
F. Howrey, Albert A. Carretta and John W. Gwynne, not named 
as defendants in the complaint, are members of the Commis¬ 
sion. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 pf the complaint. 

7. Admit the allegations of paragraph 7 of the complaint, 

except that these defendants deny that the Commission pur¬ 
ported to act pursuant to Section 2 (a) of the Clayton Act, as 
amended, and Sections 6 (a) and 6 (b) of the Federal Trade 
Commission Act, and allege that the Commission did in fact, 
act pursuant to said Sections of said Acts. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Admit the allegations of paragraph 9 of the complaint. 
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10. Answering the allegations of paragraph 10 of the com¬ 
plaint, these defendants admit that prior to December 22,1948, 
the Commission had promulgated no rules specifically limited 
to the conduct of investigations or hearings pursuant to the 
quantity-limit proviso, but deny that such limitation was nec¬ 
essary, and allege that the Commission’s Rules of Practice and 
General Procedures applied to such proceedings. 

11. Admit the allegations of paragraph 11 of the complaint, 
except to the extent that they are in conflict with Rule XXX 
of the Commission’s Rules of Practice (16 C. F. R., 1950 Supp., 
2.30) and Section 18 of its General Procedures (16 C. F. R., 1950 
Supp. 7.11), to which the attention of this Honorable Court 
is respectfully directed. 

12. Deny the allegations of paragraph 12 of the complaint, 
except to the extent that they are admitted in paragraphs 24 
to 33, inclusive, of this Answer, compendiously entitled, “Af¬ 
firmative Defense.” 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Deny the allegations of paragraph 15 of the complaint. 

16. Deny the allegations of the first unlettered subparagraph 
of paragraph 16 of the complaint. Answering the allegations 
of subparagraphs (a) and (b) of said paragraph 16, these de¬ 
fendants deny such allegations, except to the extent that they 
are admitted in paragraphs 24 to 33 of this Answer. Answer¬ 
ing the allegations of subparagraphs (c), (d) and (e) of said 
paragraph 16, these defendants deny each and every one of 
such allegations. 

17. Deny the allegations of the first unlettered subparagraph 
of paragraph 17 of the complaint. Answering the allegations 
of subparagraphs (a), (b) and (c) of said paragraph 17, these 
defendants deny each and every one of such allegations. An¬ 
swering the allegations of subparagraph (d) of said paragraph 
17, these defendants deny such allegations, except that they 
admit that the Commission, in their Statement of Basis and 
Purpose, referred to and cited Interstate Commerce cases which 
were decided under a different statute and which involved other, 
but analogous, industries, in partial support of Quantity-Limit 
Rule 203-1. 
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18. Deny the allegations of paragraph 18 of the complaint. 

19. Answering the allegations of paragraph 19 of the com.- 
plaint, these defendants admit that the effect of Quantity- 
Limit Rule 203-1 will be to cause plaintiff to revise its pricing 
practices to some extent; that, like others in the industry, 
plaintiff has been accustomed to quote prices to purchasers 
based in part on annual volume of purchases and on other 
factors; that, like others in the industry, plaintiff has never 
accorded to a purchaser a discount, for ordering in multiple 
carload quantities, which was designated a multiple carload 
discount; that the effect of Quantity-Limit Rule 203-1 will 
be to limit annual volume discounts and all other discounts on 
account of quantity to the extent necessary to comply with 
Section 2 (a) of the Clayton Act, as amended, and as imple¬ 
mented by Quantity-Limit Rule 203-1. Except as herein¬ 
above expressly admitted, these defendants deny each and 
every allegation of said paragraph 19 and allege that said alle¬ 
gations of fact and conclusions of law present a situation which 
has now become moot for the reason that this Honorable Court, 
in other causes now pending before it, namely, Civil Action 
Nos. 922—’52, 927—’52, 928—’52, 933—’52, 945—’52, and 
947—’52, has entered orders staying the effective date of said 
Quantity-Limit Rule until the final disposition of such causes. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of paragraph 21 of the com¬ 
plaint, these defendants admit that the application of Quan¬ 
tity-Limit Rule 203-1 will require the plaintiff to revise its 
pricing practices to some extent. Except as herein expressly 
admitted, these defendants deny the allegations of said para¬ 
graph 21 and allege that said allegations of fact and conclusions 
of law present a situation which has now become moot for the 
reason that this Honorable Court, in other causes now pend¬ 
ing before it, namely Civil Action Nos. 922—’52, 927—’52, 
928—’52, 933—’52, 945—’52, and 947—’52, has entered orders 
staying the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 
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10. Answering the allegations of paragraph 10 of the com¬ 
plaint, these defendants admit that prior to December 22,1948, 
the Commission had promulgated no rules specifically limited 
to the conduct of investigations or hearings pursuant to the 
quantity-limit proviso, but deny that such limitation was nec¬ 
essary, and allege that the Commission’s Rules of Practice and 
General Procedures applied to such proceedings. 

11. Admit the allegations of paragraph 11 of the complaint, 
except to the extent that they are in conflict with Rule XXX 
of the Commission’s Rules of Practice (16 C. F. R., 1950 Supp., 
2.30) and Section 18 of its General Procedures (16 C. F. R., 1950 
Supp. 7.11), to which the attention of this Honorable Court 
is respectfully directed. 

12. Deny the allegations of paragraph 12 of the complaint, 
except to the extent that they are admitted in paragraphs 24 
to 33, inclusive, of this Answer, compendiously entitled, “Af¬ 
firmative Defense.” 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Deny the allegations of paragraph 15 of the complaint. 

16. Deny the allegations of the first unlettered subparagraph 
of paragraph 16 of the complaint. Answering the allegations 
of subparagraphs (a) and (b) of said paragraph 16, these de¬ 
fendants deny such allegations, except to the extent that they 
are admitted in paragraphs 24 to 33 of this Answer. Answer¬ 
ing the allegations of subparagraphs (c), (d) and (e) of said 
paragraph 16, these defendants deny each and every one of 
such allegations. 

17. Deny the allegations of the first unlettered subparagraph 
of paragraph 17 of the complaint. Answering the allegations 
of subparagraphs (a), (b) and (c) of said paragraph 17, these 
defendants deny each and every one of such allegations. An¬ 
swering the allegations of subparagraph (d) of said paragraph 
17, these defendants deny such allegations, except that they 
admit that the Commission, in their Statement of Basis and 
Purpose, referred to and cited Interstate Commerce cases which 
were decided under a different statute and which involved other, 
but analogous, industries, in partial support of Quantity-Limit 
Rule 203-1. 
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18. Deny the allegations of paragraph 18 of the complaint. 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants admit that the effect of Quantity- 
Limit Rule 203-1 will be to cause plaintiff to revise its pricing 
practices to some extent; that, like others in the industry, 
plaintiff has been accustomed to quote prices to purchasers 
based in part on annual volume of purchases and on other 
factors; that, like others in the industry, plaintiff has never 
accorded to a purchaser a discount, for ordering in multiple 
carload quantities, which was designated a multiple carload 
discount; that the effect of Quantity-Limit Rule 203-1 will 
be to limit annual volume discounts and all other discounts on 
account of quantity to the extent necessary to comply with 
Section 2 (a) of the Clayton Act, as amended, and as imple¬ 
mented by Quantity-Limit Rule 203-1. Except as herein¬ 
above expressly admitted, these defendants deny each and 
every allegation of said paragraph 19 and allege that said alle¬ 
gations of fact and conclusions of law present a situation which 
has now become moot for the reason that this Honorable Court, 
in other causes now pending before it, namely, Civil Action 
Nos. 922—’52, 927—’52, 928—’52, 933—’52, 945—’52, and 
947—’52, has entered orders staying the effective date of said 
Quantity-Limit Rule until the final disposition of such causes. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of paragraph 21 of the com¬ 
plaint, these defendants admit that the application of Quan¬ 
tity-Limit Rule 203-1 will require the plaintiff to revise its 
pricing practices to some extent. Except as herein expressly 
admitted, these defendants deny the allegations of said para¬ 
graph 21 and allege that said allegations of fact and conclusions 
of law present a situation which has now become moot for the 
reason that this Honorable Court, in other causes now pend¬ 
ing before it, namely Civil Action Nos. 922—’52, 927—’52, 
928—’52, 933—’52, 945—’52, and 947—’52, has entered orders 
staying the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 
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And for a separate, further and distinct affirmative defense to 
the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of Columbia 

Civil Action No. 970-—’52 

The Mansfield Ties and Rubber Company, plaintiff 


v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of 
the plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the com¬ 
plaint, these defendants deny that the individual defendants 
named in the caption of the complaint are all the members of 
the Federal Trade Commission (hereinafter called “the Com¬ 
mission”) and that all such individual defendants are located 
and have their places of business in the District of Columbia, 
and that each of the individual defendants is sued as a member 
of the Commission, and in this connection these defendants 
allege that defendants William A. Ayres, John Carson and 
Stephen Spingam are not now members of the Commission 
and that Edward F. Howrey, Albert A. Carretta and John W. 
Gwynne, not named as defendants in the complaint, are mem¬ 
bers of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint, 
except that these defendants deny that the Commission pur¬ 
ported to act pursuant to Section 2 (a) of the Clayton Act, as 
amended, and Sections 6 (a) and 6 (b) of the Federal Trade 
Commission Act, and allege that the Commission did in fact, 
act pursuant to said Sections of said Acts. 
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8. Admit the allegations of paragraph 8 of the complaint. 

9. Admit the allegations of paragraph 9 of the complaint. ; -; _ 

10. Answering the allegations of paragraph 10 of the com¬ 
plaint, these defendants admit that prior to December 22, 
1948, the Commission had promulgated no rules specifically 
limited to the conduct of investigations or hearings pursuant 
to the quantity-limit proviso, but deny that such limitation 
was necessary, and allege that the Commission’s Rules of 
Practice and General Procedures applied to such proceedings. 

11. Admit the allegations of paragraph 11 of the complaint, 
except to the extent that they are in conflict with Rule XXX 
of the Commission’s Rules of Practice (16 C. F. R., 1950 Supp., 
2.30) and Section 18 of its General Procedures (16 C. F. R., 
1950 Supp. 7.11), to which the attention of this Honorable 
Court is respectfully directed. 

12. Deny the allegations of paragraph 12 of the complaint, 
except to the extent that they are admitted in paragraphs 24 
to 33, inclusive, of this Answer, compendiously entitled, “Af¬ 
firmative Defense.” 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Deny the allegations of paragraph 15 of the complaint. 

16. Deny the allegations of the first unlettered subparagraph 
of paragraph 16 of the complaint. Answering the allegations 
of subparagraphs (a) and (b) of said paragraph 16, these de¬ 
fendants deny such allegations, except to the extent that they 
are admitted in paragraphs 24 to 33 of this Answer. Answering 
the allegations of subparagraphs (c), (d) and (e) of said para¬ 
graph 16, these defendants deny each and every one of such 
allegations. 

17. Deny the allegations of the first unlettered subparagraph • 
of paragraph 17 of the complaint. Answering the allegations of 
subparagraphs (a), (b) and (c) of said paragraph 17, these de¬ 
fendants deny each and every one of such allegations. Answer¬ 
ing the allegations of subparagraph (d) of said paragraph 17, 
these defendants deny such allegations, except that they admit 
that the Commission, in their Statement of Basis and Purpose, 
referred to and cited Interstate Commerce cases which were 
decided under a different statute and which involved other. 
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but analogous, industries, in partial support of Quantity-Limit 
Rule 203-1. 

18. Deny the allegations of paragraph 18 of the complaint. 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants admit that the effect of Quantity-Limit 
Rule 203-1 will be to cause plaintiff to revise its pricing prac¬ 
tices to some extent; that, like others in the industry, plaintiff 
has been accustomed to quote prices to purchasers based in 
part on annual volume of purchases and on other factors; that,, 
like others in the industry, plaintiff has never accorded to a 
purchaser a discount, for ordering in multiple carload quan¬ 
tities, which was designated a multiple carload discount; that 
the effect of Quantity-Limit Rule 203-1 will be to limit annual 
volume discounts and all other discounts on account of quantity 
to the extent necessary to comply with Section 2 (a) of the 
Clayton Act, as amended, and as implemented by Quantity- 
Limit Rule 203-1. Except as hereinabove expressly admitted, 
these defendants deny each and every allegation of said para¬ 
graph 19 and allege that said allegations of fact and conclusions 
of law present a situation which has now become moot for the 
reason that this Honorable Court, in other causes now pending 
before it, namely, Civil Action Nos. 922—’52, 927—’52, 928— 
’52, 933—’52, 945—’52, and 947—’52, has entered orders stay¬ 
ing the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of paragraph 21 of the com¬ 
plaint, these defendants admit that the application of Quan¬ 
tity-Limit Rule 203-1 will require the plaintiff to revise its pric¬ 
ing practices to some extent. Except as herein expressly ad¬ 
mitted, these defendants deny the allegations of said paragraph 
21 and allege that said allegations of fact and conclusions of 
law present a situation which has now become moot for the 
reason that this Honorable Court, in other causes now pending 
before it, namely Civil Action Nos. 922—’52,927—’52,928—’52, 
933—’52,945—’52, and 947—’52, has entered orders staying the 
effective date of said Quantity-Limit Rule until the final dispo¬ 
sition of such causes. 
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22. Deny the allegations of paragraph 22 of the complaint. 

23. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of Columbia 
Civil Action No. 1014—’52 
Carlisle Corporation, plaintiff 
v. 

Federal Trade Commission et al., defendants 

answer 

Come now the defendants, Federal Trade Commission, James 
M. Mead, Albert A. Carretta and John W. Gwynne, and for 
their answer to the complaint of the plaintiff filed in the above- 
entitled cause, admit, deny, and allege as hereinafter set.forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint, 
except that these defendants deny that the correct citation of 
the Federal Trade Commission Act of 1914 is “15 U. S. C. § 15 
(1946), and allege that the correct citation is 15 U. S. C. § § 41, 
et seq. 

4. Answering the allegations of paragraph 4 of the complaint, 
these defendants deny that the individual defendants named 
in the caption of the complaint are all the members of the 
Federal Trade Commission (hereinafter called “the Commis¬ 
sion”) , and allege that Edward F. Howrey is also a member, and 
Chairman, of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6.. Admit the allegations of paragraph 6 of the complaint. 

7. Answering the allegations of paragraph 7 of the complaint, 

these defendants admit that in July 1947 the Commission an¬ 
nounced that it was commencing an investigation of the rubber 
tire industry for the purpose of determining whether or. not it 
should fix and establish a quantity-limit in the sale of rubber 
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tires and tubes pursuant to the quantity-limit proviso and that 
this was the first time the Commission had attempted to use the 
powers given it my said quantity-limit proviso. Further an¬ 
swering the allegations of said paragraph 7, these defendants 
admit that prior to December 22,1948, the Commission had no 
rules of procedure specifically limited to the conduct of investi¬ 
gations or hearings pursuant to the quantity-limit proviso, but 
deny that such limitation was necessary, and allege that such 
procedures were provided for in the Commission’s Rules of 
Practice and General Procedure. 

8. Admit the allegations of paragraph 8 of the complaint, 
except that these defendants deny that after December 22, 
1948, and at all stages of the proceeding up to and including 
the issuance of Quantity-Limit Rule 203-1 set forth in the com¬ 
plaint, the Commission purported to follow the procedure es¬ 
tablished by Rules 2.30 and 7.11, and allege that at all stages 
of the proceeding in connection with the promulgation of Quan¬ 
tity-Limit Rule 203-1 the Commission did in fact follow its 
established Rules of Practice and Procedure. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint. 

11. Deny the allegations of paragraph 11 of the complaint. 

12. Deny the allegations of paragraph 12 of the complaint. 

13. Answering the allegations of paragraph 13 of the com¬ 
plaint, these defendants admit that plaintiff has been accus¬ 
tomed for many years to quote prices based in part on annual 
volume of purchases and that the effect of the Commission’s 
Quantity-Limit Rule 203-1 will be to limit annual volume dis¬ 
counts and to cause the plaintiff to revise its pricing practices 
to some extent and to price replacement tires in a manner which 
will comply with Section 2 (a) of the Clayton Act, as amended, 
and as implemented by said Quantity-Limit Rule. Except as 
hereinabove expressly admitted, these defendants deny the al¬ 
legations of said paragraph 13, and allege that said allegations 
of fact and conclusions of law present a situation which has 
now become moot for the reason that this Honorable Court, in 
other causes now pending before it, namely, Civil Action Nos. 
922—’52, 927—’52, 928—’52, 933—’52, 945—’52, and 947—’52, 
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has entered orders staying the effective date of said Quantity- 
Limit Rule until the final disposition of such causes. 

14. Answering the allegations of paragraph 14 of the com¬ 
plaint, these defendants admit that the application of Quantity- 
Limit Rule 203-1 will result in the prohibition of some dis¬ 
counts which have been allowed by plaintiff and other members 
of the industry for many years. Except as hereinabove ex¬ 
pressly admitted these defendants deny the allegations of said 
paragraph 14, and allege that said allegations present a situa¬ 
tion which has now become moot for the reason that this Court, 
in other causes now pending, namely Civil Action Nos. 922—’52, 
927—’52, 928—'52, 933—’52, 945—’52, and 947—’52, has 
entered orders staying the effective date of said Quantity- 
Limit Rule until the final disposition of such causes. 

15. Deny the allegations of paragraph 15 of the complaint, 
and allege that said allegations and conclusions are now moot 
for the reason that this Court, in other causes now pending, 
namely Civil Action Nos. 922—’52, 927—’52, 928—’52, 933— 
’52, 945—’52, and 947—’52, has entered orders staying the 
effective date of said Quantity-Limit Rule until final disposi¬ 
tion of such causes. 

16. Deny the allegations of paragraph 16 of the complaint, 
and allege that said allegations and conclusions are now moot 
for the reason that this Court, in other causes now pending, 
namely, Civil Action Nos. 922—’52, 927—’52, 928—’52, 933— 
’52, 945—’52, and 947—’52, has entered orders staying the 
effective date of said Quantity-Limit Rule until final disposi¬ 
tion of such causes. 

17. Deny the allegations of paragraph 17 of the complaint. 

18. Deny the allegations of paragraph 18 of the complaint. 

19. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 
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In the United States District Court for the District of 

Columbia 

Civil Action No. 1021—’52 
D urk ee-At wood Company, plaintiff 

v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 

these defendants deny that the citation of the Federal Trade 
Commission Act of 1914 is 15 U. S. C. § 15 (1946), and allege 
that the correct citation of said Act is 15 U. S. C. § § 41 et seq. 
Further answering the allegations of said paragraph 4, these de¬ 
fendants deny that all the individual defendants named in the 
complaint are members of the Federal Trade Commission (here¬ 
inafter called “the Commission”), and that each is sued as a 
member of the Commission, and in this connection these de¬ 
fendants allege that defendants William A. Ayres, John Carson, 
and Stephen J. Spingarm are not now members of the Commis¬ 
sion, and that Edward F. Howrey, Albert A. Carretta, and John 
W. Gwynne, not named as defendants in the complaint, are now 
members of the Commission. Except as hereinabove expressly 
denied, these defendants admit the allegations of said para¬ 
graph 4. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Answering the allegations of paragraph 7 of the com¬ 
plaint, these defendants admit that in July 1947, the Commis¬ 
sion announced that it was commencing an investigation of the 
rubber tire industry for the purpose of determining whether or 
not it should fix and establish a quantity-limit in the sale of 
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rubber tires and tubes pursuant to the quantity-limit proviso of 
section 2 (a) of the Clayton Act, as amended, and that this was 
the first time the Commission had attempted to use the powers 
given it by said quantity-limit proviso, but deny that between 
July 1947, and December 22,1948, the Commission had no rules 
of procedure for the conduct of investigations or hearings pur¬ 
suant to the aforesaid quantity-limit proviso. In this connec¬ 
tion, these defendants admit that prior to December 22, 1948, 
the Commission had no rules of procedure specifically limited 
to the conduct of such investigations or hearings, but deny that 
such limitation was necessary, and allege that such procedures 
were provided for in the Commission’s Rules of Practice and 
General Procedures. 

8. Admit the allegations of paragraph 8 of the complaint, ex¬ 
cept that these defendants deny that after December 22, 1948, 
the Commission purported to follow the procedure established 
by its Rules 2.30 and 7.11, and allege that at all stages of the 
proceedings in connection with the promulgation of Quantity- 
Limit Rule 203-1 the Commission did, in fact, follow its estab¬ 
lished rules of practice and procedure. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint, 
except that these defendants deny that the Notice of Hearing 
contained a reference to “certain alleged facts and statements 
set forth in Appendix A to the Notice,” and allege that it was 
stated in said Notice of Hearing that the Commission had con¬ 
ducted an investigation in which were developed the facts and 
information set forth in Appendix A to said Notice. 

11. Answering the allegations of paragraph 11 of the com¬ 
plaint, these defendants admit that on December 15, 1949 
plaintiff filed with the Commission, as its written data, views 
and argument, a statement as to the proposed Quantity-Limit 
Rule, and that in said statement the plaintiff objected to the 
establishment of any quantity-limit rule on the grounds stated 
in said paragraph 11. 

12. Answering the allegations of paragraph 12 of the com¬ 
plaint, these defendants admit that in its statement of Decem¬ 
ber 15, 1949, plaintiff made the alternative proposal stated in 
said paragraph 12. 
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13. Deny the allegations of paragraph 13 of the complaint, 
and allege that the Commission’s Notice of Hearing, as amend¬ 
ed, provided that during the period January 20,1950, to Febru¬ 
ary 7, 1950, inclusive, the written data, views and arguments 
presented by interested parties could be examined and, so far 
as practicable, copied in the Commission’s offices by other inter¬ 
ested parties. 

14. Admit the allegations of paragraph 14 of the complaint. 

15. Admit the allegations of paragraph 15 of the complaint. 

16. Answering the allegations of paragraph 16 of the com¬ 
plaint, these defendants deny that either Quantity-Limit Rule 
203-1 or the procedure followed by the Commission was invalid 
or unlawful in any of the respects alleged in said paragraph 16, 
or in any other respect. Further answering the allegations 
of said paragraph 16, these defendants deny that the infor¬ 
mation obtained by the Commission in its investigation and 
hearing on Quantity-Limit Rule 203-1 does not constitute the 
exclusive record; deny that examination or cross-examination 
of witnesses was required for a full and true disclosure of the 
facts; and deny that interested parties had any of the alleged 
“rights” referred to in said paragraph 16. These defendants 
admit the other allegations of said paragraph 16, except to the 
extent that they are in conflict with paragraphs 27 to 36 of this 
answer, compendiously entitled, “Affirmative Defense.” 

17. Deny the allegations of paragraph 17 of the complaint. 

18. Answering the allegations of paragraph 18 of the com¬ 
plaint, these defendants, on the basis of information submitted 
by plaintiff to the Commission for part of the years 1946 and 
1947, deny that the plaintiff does not sell its innertubes in car¬ 
load lots. Further answering the allegations of said paragraph 
17, these defendants deny each and every one of such allega¬ 
tions. 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants admit that the effect of Quantity-Limit 
Rule 203-1 will be to cause plaintiff to revise its pricing prac¬ 
tices to some extent and to price its innertubes in such a manner 
as to comply with the provisions of section 2 (a) of the Clayton 
Act, as amended, and as supplemented by Quantity-Limit Rule 
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203-1. Except as hereinabove expressly admitted, these de¬ 
fendants deny the allegations of said paragraph 19. 

20. Deny the allegations of paragraph 20 of the complaint, 
and allege that such allegations present a situation which has 
now become moot for the reason that this Honorable Court in 
other causes now pending before it, namely, Civil Actions Nos. 
922—’52, 927—’52, 928—’52, 933—’52, 945—’52, and 947—’52, 
has entered orders staying the effective date of said Quantity- 
Limit Rule until the final disposition of such causes. 

21. Deny the allegations of paragraph 21 of the complaint. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Deny the allegations of paragraph 23 of the complaint. 

24. Deny the allegations of paragraph 24 of the complaint. 

25. Deny the allegations of paragraph 25 of the complaint. 

26. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

United States District Court for the District of Columbia 
Civil Action No. 1048—’52 
Sedberling Rubber Company, plaintiff 

v. 

Federal Trade Commission et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 

these defendants admit the allegations of the first unnumbered 
paragraph of said paragraph 4, except that these defendants 
deny that the Federal Trade Commission Act was enacted in 
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1941, and allege that it was enacted in 1914. Answering the 
allegations of the second unnumbered subparagraph of said 
paragraph 4, these defendants deny that all the individual de¬ 
fendants named in the caption of the complaint are members 
of the Federal Trade Commission (hereinafter called “the Com¬ 
mission”), and that each of the individual defendants is sued as 
a member of the Commission, and in this connection these de¬ 
fendants allege that defendants John Carson and Stephen J. 
Spingarn are not now members of the Commission. Further 
answering the allegations of said paragraph 4, these defendants 
deny that this Honorable Court has jurisdiction over this cause. 

5. Answering the allegations of paragraph 5 of the complaint, 
these defendants admit that the prices and terms pursuant to 
which tires and tubes manufactured by plaintiff are transferred 
to customers and users include many different factors, among 
which are those designated by plaintiff as cash discounts, func¬ 
tional discounts, and annual or periodical volume discounts or 
bonuses. These defendants also admit that federal, state and 
local governments are usually bid, or negotiated, prices. 

6. Admit the allegations of paragraph 6 of the complaint, 
except that these defendants deny that the Clayton Act, as 
amended by the Robinson-Patman Act, purports to make dis¬ 
criminations in prices unlawful under certain conditions, and 
these defendants allege that the Clayton Act, as amended by 
the Robinson-Patman Act, does in fact make discriminations 
in prices unlawful under certain conditions. 

7. Answering the allegations of paragraph 7 of the complaint,, 
these defendants admit that in July 1947 the Commission an¬ 
nounced that it was beginning an investigation of the rubber 
tire industry for the purpose of determining whether or not it 
should fix and establish a quantity limit with respect to the 
sale of rubber tires and tubes pursuant to the quantity-limit 
proviso, and further admit that on December 22,1948, the Com¬ 
mission adopted rules of practice and procedure specifically 
limited to investigations and hearings conducted pursuant to 
the quantity-limit proviso of Section 2 of the Clayton Act, as 
amended. Further answering the allegations of said paragraph 
7, these defendants deny that between July 1947 and December 
22, 1948 the Commission had not established or published any 
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rules of procedure or evidence for the conduct of investigations- 
and hearings pursuant to which it might act in fixing and estab¬ 
lishing quantity limits, and allege that such procedures were 
provided for in the Commision’s Rules of Practice and General 
Procedures and that at all stages in its proceedings relating to- 
Quantity-Limit Rule 203-1 the Commission complied with 
such Rules and Procedures. Except as herein above expressly 
admitted, these defendants deny the allegations of said para¬ 
graph 7. 

8. Answering the allegations of paragraph 8 of the complaint; 
these defendants deny that the acts required of plaintiff were- 
not authorized by the Commission’s Rules of Practice and 
Procedures, and that plaintiff furnished information pursuant 
to an order of the Commission dated on or about January 30,. 
1948, and in connection with the latter allegation, these defend¬ 
ants allege that plaintiff furnished such data and information, 
pursuant to a Commission letter dated on or about May 10, 
1948. Except as herein expressly denied, these defendants 
admit the allegations of said paragraph 8. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Answering the allegations of paragraph 10 of the com¬ 
plaint, these defendants deny the allegations of the first unlet¬ 
tered subparagraph of paragraph 10; admit, with respect to- 
the second unlettered subparagraph of paragraph 10, that the- 
rules referred to in paragraph 7 of the complaint were published 
in the Federal Register on January 14,1949; admit the allega¬ 
tions of the third unlettered subparagraph of said paragraph 
10; and deny the allegations of the fourth unlettered subpara¬ 
graph of said paragraph 10 except to the extent that said alle¬ 
gations are admitted in paragraphs 27 to 36 of this answer,, 
compendiously entitled, “Affirmative Defense.” 

11. Admit the allegations of paragraph 11 of the complaint,, 
except that these defendants deny that the Commission stated 
in its Notice of Hearing that the Commission was acting on 
information apparently already received by it, and allege that 
the Commission stated in its Notice of Hearing that it acted 
after giving due consideration to facts and information devel¬ 
oped through its investigation with respect to tires and tubes, a. 
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summary of which facts and information was set forth in Ap¬ 
pendix A of the Notice of Hearing. 

12. A dmi t the allegations of paragraph 12 of the complaint. 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Admit the allegations of paragraph 14 of the complaint, 

except to the extent that they are in conflict with the allega¬ 

tions of paragraphs 27 to 36 of this answer. 

15. Deny the allegations of paragraph 15 of the complaint, 
except to the extent that they are admitted in paragraphs 27 
to 36 of this answer. 

16. Deny the allegations of paragraph 16 of the complaint, 
except that these defendants admit that the procedure fol¬ 
lowed by the Commission did not accord interested parties the 
kind of hearing described by Sections 7 and 8 of the Administra¬ 
tive Procedure Act, and allege that said Sections 7 and 8 do not 
apply to proceedings conducted pursuant to Section 2 (a) of the 
Clayton Act, as amended. 

17. Admit the allegations of paragraph 17 of the complaint. 

18. Deny the allegations of paragraph 18 of the complaint, 
except that these defendants admit that no formal evidence 
was heard by the Commission or made a part of a formal record. 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants admit that plaintiff makes allowances 
or discounts to purchasers dependent upon annual or periodic 
determinations of the volume of their purchases, and that 
plaintiff makes allowances or gives discounts to persons who 
perform functions in the field of distribution, including those 
designated by plaintiff as wholesalers, jobbers, and distributors. 
These defendants allege that they are without sufficient knowl¬ 
edge or information to form a belief as to the truth of the alle¬ 
gations of paragraph 19 regarding the beliefs of plaintiff or 
others. These defendants admit that the application of the 
Commission’s Quantity-Limit Rule 203-1 will cause the plain¬ 
tiff to revise its pricing practices to some extent and to price its 
tires in accordance with the requirements of Section 2 (a) of 
the Clayton Act, as amended, and as implemented by said 
Quantity-Limit Rule, but deny that the application of said 
Rule will affect differentials other than differentials on account 
of quantity. Except as hereinabove expressly admitted, these 
defendants deny the allegations of said paragraph 19. 
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20. Answering the allegations of paragraph 20 of the com¬ 
plaint, these defendants admit that the information upon which 
the Commission proceeded, other than that presented at the 
hearing, in the form of written data, views and arguments and 
• oral argument thereon, was not disclosed to plaintiff except as 
.it appears in summary form in Appendix A of the Notice of 
Hearing and in the Commission’s Statement of Basis and Pur¬ 
pose. These defendants also admit that the Commission, in 
its promulgation of Quantity-Limit Rule 203-1 was confiden¬ 
tially advised, both orally and in writing, by members of its 
staff. Except as hereinabove expressly admitted, these de¬ 
fendants deny the allegations of said paragraph 20. 

21. Deny the allegations of paragraph 21 of the complaint. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Answering the allegations of paragraph 23 of the com¬ 
plaint, these defendants admit that the effect of Quantity-Limit 
Rule 203-1 will be to cause plaintiff to revise its pricing prac¬ 
tices to some extent. Except as hereinabove expressly ad¬ 
mitted, these defendants deny the allegations of said para- 
. graph 23, and allege that said allegations of fact and conclusions 
-of law present a situation which has now become moot for the 

reason that this Honorable Court, in other causes now pending 
before it, namely Civil Actions Nos. 922—’52, 927—’52, 928— 
’52,933—’52,945—’52, and 947—’52, has entered orders staying 
the effective date of Quantity-Limit Rule 203-1 until final dis¬ 
position of such causes. 

24. Deny the allegations of paragraph 24 of the complaint, 

. and allege that said allegations and conclusions can apply only 
to plaintiff’s prayer for a preliminary injunction and are now 
moot for the reason that this Court, in other causes now pend¬ 
ing, namely, Civil Actions Nos. 922—’52, 927—’52, 928—’52, 
933—’52,945—’52, and 947—’52, has entered orders staying the 
effective date of Quantity-Limit Rule 203-1 until final disposi¬ 
tion of such causes. 

25. Deny the allegations of paragraph 25 of the complaint, 

. and allege that said allegations and conclusions can apply only 
to plaintiff’s prayer for a preliminary injunction and are now 
. moot for the reason that this Court, in other causes now pend¬ 
ing, namely, Civil Actions Nos. 922—’52, 927—’52, 928—’52, 
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933—’52,945—’52, and 947—’52, has entered orders staying the 
effective date of Quantity-Limit Rule 203-1 until final disposi¬ 
tion of such causes. 

26. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of Columbia 

Civil Action No. 1140—’52 
Dunlop Tire and Rubber Corporation, plaintiff 


v. 

Federal Trade Commission, et al., defendants 

answer 

Come now the defendants Federal Trade Commission, James 
M. Mead, Albert A. Carretta and John W. Gwynne, and for 
their answer to the complaint of the plaintiff filed in the above- 
entitled cause, admit, deny, and allege as hereinafter set forth:; 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint,. 
these defendants deny that the individual defendants named 
in the complaint are all the members of the Federal Trade Com¬ 
mission (hereinafter called “the Commission”), and allege that 
Edward F. Hovrey is also a member, and Chairman, of the- 
Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint. 

S. Answering the allegations of paragraph 8 of the complaint,. 
these defendants admit that between July 1947, and December 
22,1948, the Commission had no rules of procedure specifically 
limited to the conduct of investigations or hearings pursuant to • 
the quantity-limit proviso, but deny that such limitation was 
necessary, and allege that such procedures were provided for in 
the Commission’s Rules of Practice and General Procedures. 
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9. Answering the allegations of paragraph 9 of the com¬ 
plaint, these defendants admit that the Commission proceeded 
with its investigation between July 1947 and December 1948, 
but deny that said investigation terminated in December 1948, 
.and allege that such investigation continued until November 
20,1951. 

10. Admit the allegations of paragraph 10 of the complaint. 

11. Admit the allegations of paragraph 11 of the complaint. 

12. Answering the allegations of paragraph 12 of the com¬ 
plaint, these defendants admit such allegations, except that 
they deny that the Notice of Hearing contained a reference to 
■“certain alleged facts and statements set forth in Appendix 
A. to the Notice,” and these defendants allege that it was stated 
in said Notice that the facts and information set forth in 
Appendix A thereof were developed in the course of the Com¬ 
mission’s investigation. 

13. Admit the allegations of paragraph 13 of the complaint. 

14. Admit the allegations of paragraph 14 of the complaint. 

15. Admit the allegations of paragraph 15 of the complaint. 

16. Admit the allegations of paragraph 16 of the complaint. 

17. Answering the allegations of paragraph 17 of the com¬ 
plaint, these defendants admit that the merchandising system 
under which plaintiff distributes and has distributed replace¬ 
ment tires and tubes manufactured by it has grown up and 
existed over a period of many years. These defendants aver 
that they are without knowledge or information sufficient to 
form a belief as to the truth of the other allegations of the said 
paragraph 17. 

18. Admit the allegations of paragraph 18 of the complaint. 

19. Answering the allegations of paragraph 19 of the com¬ 
plaint, these defendants deny the allegations of the first un¬ 
lettered subparagraph of said paragraph 19. 

Answering the allegations of subparagraphs (a), (b) and (c) 
of said paragraph 19, these defendants deny each and every 
•one of such allegations. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 19, these defendants admit that the Commission, in its 
•consideration prior to its promulgation of Quantity-Limit Rule 
203-1, was officially advised, both orally and in writing, by 
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members of its staff. Except as hereinabove expressly admitted,. 
these defendans deny the allegations of said subparagraph (d) 
of paragraph 19. 

Answering the allegations of subparagraphs (e) and (f) of 
said paragraph 19, these defendants deny each and every one- 
of such allegations. 

Answering the allegations of subparagraph (g) of paragraph 
19 of the complaint, these defendants deny such allegations, 
except to the extent that they are admitted in paragraphs 25 to 
34 of this answer, compendiously entitled, “Affirmative - 
Defense.” 

Answering the allegations of subparagraphs (h) and (i) of' 
said paragraph 19, these defendants deny each and every one of 
such allegations. 

Answering the allegations of subparagraph (j) of paragraph- 
19 of the complaint, these defendants admit that available- 
purchasers in the carload quantity of 20,000 pounds ordered 
at one time for delivery at one time are not “few” within the- 
meaning of the Quantity-Limit proviso, but deny the implica¬ 
tion that the Commission so found. These defendants also 
admit that the Commission found that about 16,000, or approxi¬ 
mately one-third of tire purchasers, are available to purchase 
some of their requirements in the carload quantity of 20,000 
pounds ordered at one time for delivery at one time, but deny 
that the Commission found that such purchasers could buy in 
multiple carload quantities in any substantial degree, and- 
allege that the Commission found that only the 63 largest pur¬ 
chasers of replacement tires and tubes could buy in multiple 
carload quantities in any substantial degree. Except as here¬ 
inabove expressly admitted, these defendants deny the allega¬ 
tions of subparagraph (j) of paragraph 19 of the complaint. 

Answering the allegations of subparagraphs (k) and (1) of 
said paragraph 19, these defendants deny each and every one 
of such allegations. 

Answering the allegations of subparagraph (m) of said para¬ 
graph 19, these defendants deny that the price data used by the- 
Commission in computing price discriminations were not prop¬ 
erly comparable, either for the reasons stated or for any other 
reasons. 
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Answering the allegations of subparagraphs (n) and (o) of 
said paragraph 19, these defendants deny each and every one 
of such allegations. 

Answering the allegations of subparagraph (p) of said para¬ 
graph 19, these defendants deny such allegations and allege that 
said allegations present a situation which has now become moot 
for the reason that this Court, in other causes now pending be¬ 
fore it, namely, Civil Action Nos. 922—’52, 927—’52, 928—’52, 
933—’52, 945—’52, and 947—’52, has entered orders staying 
the effective date of Quantity-Limit Rule 203-1 until final 
disposition of such causes. 

Answering the allegations of subparagraph (q) of said para¬ 
graph 19, these defendants deny each and every one of such 
allegations. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of the first unlettered subpara¬ 
graph of paragraph 21 of the complaint, these defendants deny 
each and every one of such allegations. 

Answering the allegations of subparagraphs (a), (b) and (c) 
of said paragraph 21, these defendants admit that the plaintiff’s 
discount structure has been based in large part on annual vol¬ 
ume of purchases, that said structure has never been based on 
multiple carload shipments, and that the effect of the Commis¬ 
sion’s Quantity-Limit Rule 203—1 will be to cause the plaintiff 
to revise its pricing practices to some extent and to price its 
replacement tires in a manner which will comply with Section 
2 (a) of the Clayton Act, as amended, and as implemented by 
said Quantity-Limit Rule. Except as hereinabove expressly 
admitted, these defendants deny the allegations of said sub- 
paragraphs (a), (b) and (c) of paragraph 21, and allege that 
said allegations of fact and conclusions of law present a situ¬ 
ation which has now become moot for the reason that this 
Court, in other causes now pending before it, namely, Civil 
Action Nos. 922—’52, 927—’52, 928—’52, 933—’52, 94fi—’52, 
and 947—’52, has entered orders staying the effective date 
of Quantity-Limit Rule 203-1 until final disposition of such 
causes. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 21, these defendants admit such allegations except inso- 
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iar as they are in conflict with the allegations of paragraphs 25 
to 34 of this answer. 

22. Deny the allegations of paragraph 22 of the complaint. 

23. Deny the allegations of paragraph 23 of the complaint. 

24. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra . 

In the United States District Court for the District of Columbia 

Civil Action No. 1168— : '52 
Missouri Farmers Association, Inc., plaintiff 

v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Answering the allegations of paragraph 3 of the com¬ 
plaint, these defendants deny that all of the individual defend¬ 
ants named in the caption of the complaint are members of the 
Federal Trade Commission (hereinafter called “the Commis¬ 
sion”), and that each is sued as a member of the Commission, 
and in this connection these defendants allege that defendants 
John Carson and Stephen J. Spingam are not members of the 
•Commission. 

4. Deny the allegations of paragraph 4 of the complaint. 

5. Admit the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Deny the allegations of paragraph 9 of the complaint. 

10. Deny the allegations of paragraph 10 of the complaint. 

11. Deny the allegations of paragraph 11 of the complaint. 
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12. Deny the allegations of paragraph 12 of the complaint. 

13. Answering the allegations of paragraph 13 of the com¬ 
plaint, these defendants admit that the Commission, in its 
first finding, found that available purchasers in the greater 
quantities of annual dollar volume of six hundred thousand. 
(600,000) dollars and more are so few as to render differentials 
on account thereof unjustly discriminatory against purchasers 
in smaller quantities and promotive of monopoly in the lines of 
commerce in which the sellers and purchasers, respectively, are 
engaged, and that plaintiff was not among the 63 purchasers 
found by the Co mmi ssion to be available to purchase in the 
greater quantities of annual dollar volume of six hundred thou¬ 
sand (600,000) dollars and more. These defendants also admit 
that the application of Quantity-Limit Rule 203-1 will cause 
manufacturers of replacement tires and tubes to revise their 
pricing practices to some extent and to price their replacement 
tires in a manner which will comply with Section 2 (a) of the 
Clayton Act, as amended, and as implemented by said Quan¬ 
tity-Limit Rule, but deny that such revision will adversely 
affect to any substantial degree the relative prices at which 
plaintiff buys its tires and tubes. Except as hereinabove ex¬ 
pressly admitted, these defendants deny the allegations of 
said paragraph 13. 

14. Answering the allegations of paragraph 14 of the com¬ 
plaint, these defendants admit that some tire dealers, including 
plaintiff, buy different quantities of replacement tires and tubes 
and distribute them by sales at wholesale and perform other 
functions associated with the distribution of tires. These de¬ 
fendants also admit that tire and tube manufacturers grant 
differentials in price to tire dealers, including plaintiff, and that 
such differentials may be accounted for in part by differences 
in such manufacturers 7 costs. Further answering the allega¬ 
tions of said paragraph 14, these defendants deny that the Com¬ 
mission, in promulgating Quantity-Limit Rule 203-1, based 
its findings upon price differentials which were on account of 
method, and deny that said Rule applies to differentials which 
are not on account of quantity. Except as hereinabove ex¬ 
pressly admitted, these defendants deny the allegations of 
said paragraph 14. 
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15. Answering the allegations of paragraph 15 of the com¬ 
plaint, these defendants admit that plaintiff is a farmers’ co¬ 
operative association, organized under the Nonprofit Cooper¬ 
ative Marketing Law of Missouri; that its members number 
many thousands of farmers; and that a substantial majority 
of its total sales is of replacement tires and tubes to its mem¬ 
bers. These defendants also admit that the economic position 
of farmers and of other consumers does not justify their paying 
increased prices for replacement tires and tubes, and in this 
•connection these defendants allege that it cannot be inferred 
that the application of Quantity-Limit Rule 20,3-1 will cause 
consumers to pay increased prices for replacement tires and 
tubes. Except as hereinabove expressly admitted, these de¬ 
fendants deny the allegations of paragraph 15. 

16. Deny the allegations of paragraph 16 of the complaint, 
and allege that said allegations of fact and conclusions of law 
present a situation which has now become moot for the reason 
that this Court in other causes now pending before it, namely. 
Civil Actions Nos. 922—’52, 927—’52, 928—’52, 933—’52, 
945—’52, and 947—’52, has entered orders staying the effec¬ 
tive date of Quantity-Limit Rule 203-1 until final disposition 
of such causes. 

17. Deny the allegations of paragraph 17 of the complaint, 
and allege that said allegations of fact and conclusions of‘iaw 
present a situation which has now become moot for the reason 
that this Court in other causes now pending before it, namely, 
Civil Actions Nos. 922—’52, 927—’52, 928—’52, 933—’52, 
945—’52, and 947—’52, has entered orders staying the effec¬ 
tive date of Quantity-Limit Rule 203-1 until final disposition 
of such causes. 

18. Deny the allegations of paragraph 18 of the complaint. 

19. Deny the allegations of paragraph 19 of the complaint. 

20. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 
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In the United States District Court for the District of 

* Columbia 

Civil Action No. 1432—’52 
Western Auto Supply Company, plaintiff 

v. 

♦ 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Co mmiss ion, 
-James M. Mead, Albert A. Carretta and John W. Gwynne, and 
► for their answer to the complaint of the plaintiff filed in the 

-above-entitled cause, admit, deny, and allege as hereinafter set 
.forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the com¬ 

plaint, these defendants deny that the individual defendants 
named in the complaint are all the members of the Federal 
Trade Commission (hereinafter called “the Commission”), and 
allege that Edward F. Howrey is also a member, and Chairman, 
-of the Commission. 

5. Admit the allegations of paragraph 5 of the complaint. 

6. Answering the allegations of the first unlettered subpara¬ 
graph of paragraph 6 of the complaint, these defendants admit 
that many other purchasers of tires and tubes do not perform 
.all of the services and assume all of the burdens which plaintiff 
alleges (in subparagraphs (a) to (i), inclusive, of said para¬ 
graph 6) it performs and assumes, but these defendants deny 
that the performance of such alleged services and the assump¬ 
tion of such alleged burdens constitute methods of sale or 
delivery by manufacturers of tires and tubes. 

Answering the allegations of subparagraphs (a) to (f), in¬ 
clusive, of said paragraph 6, these defendants admit such alle¬ 
gations. 

Answering the allegations of subparagraphs (g) to (i), in¬ 
clusive, of said paragraph 6, these defendants deny such alle- 
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gations, except that they admit that plaintiff sells tires under 
private brand names. 

7. Admit the allegations of paragraph 7 of the complaint. 

8. Deny the allegations of paragraph 8 of the complaint, and 
allege that the Commission caused to be published in the Fed¬ 
eral Register on October 4, 1949, a Notice of Hearing which 
stated in part that the Federal Trade Commission “will con¬ 
duct a rule making proceeding to hear all interested parties on 
a proposed quantity-limit rule to fix and establish a quantity 
limit of a carload of 20,000 pounds in the sale of replacement 
rubber and synthetic rubber tires and tubes for use on motor 
vehicles, as a class of commodity, in commerce, as commerce is 
defined in said act.” 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint. 

11. Deny the allegations of paragraph 11 of the complaint, 
and of subparagraphs (a) to (e), inclusive, thereof. 

12. Deny the allegations of paragraph 12 of the complaint, 
and allege that said allegations present a situation which has 
now become moot for the reason that this Honorable Court, in 
other causes now pending before it, namely, Civil Action Nos. 
922—’52,927—’52, 928—’52, 93&-’52, 945—’52, and 947—’52, 
has entered orders staying the effective date of said Quantity- 
Limit Rule until the final disposition of such causes. 

13. Deny the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Deny the allegations of paragraph 15 of the complaint. 

16. Deny the allegations of paragraph 16 of the complaint. 

17. Deny the allegations of paragraph 17 of the complaint.. 

18. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 


In the United States District Court for the District of Columbia 
Civil Action No. 1476—’52 
Montgomery Ward & Co., Incorporated, plaintiff 

v. 

Federal. Trade Commission, et al., defendants 

answer 

Come now the defendants, Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny, and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint. 

4. Answering the allegations of paragraph 4 of the complaint, 
these defendants deny that the individual defendants named 
in the caption of the complaint are all the members of the Fed¬ 
eral Trade Commission (hereinafter called “the Commission”), 
and that each of the individual defendants is sued as a member 
of the Commission; and in this connection these defendants 
allege that defendants William A. Ayres, John Carson and 
Stephen Spingam are not now members of the Commission and 
that Edward F. Howrey, Albert A. Carretta and John W. 
~Gwynne, not named as defendants in the complaint, are mem¬ 
bers of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Answering the allegations of paragraph 7 of the complaint, 
these defendants deny that commencing in July 1947, the Com¬ 
mission purported to conduct an investigation of the rubber tire 
industry under the quantity-limit proviso for the purpose 
stated in said paragraph 7, and allege that commencing in July 
1947, the Commission did in fact conduct an investigation of 
the rubber tire industry for said purpose. 

Further answering the allegations of said paragraph 7, these 
defendants admit that this was the first time the Commission 
bad attempted to use the powers given it by the quantity-limit 
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proviso of Section 2 (a) of the Clayton Act, as amended. These- 
defendants also admit that between July 1947, and January 14,. 
1949, the Commission had no established rules of procedure- 
specifically limited to the conduct of investigations or hearings 
pursuant to the quantity-limit proviso, but these defendants 
deny that such limitation was necessary, and allege that such 
procedures were authorized by the Commission’s Rules of Prac¬ 
tice and General Procedures, in accordance with which the- 
Commission obtained the information referred to in said para¬ 
graph 7. Except as hereinabove expressly admitted, these 
defendants deny the allegations of said paragraph 7. 

8. Answering the allegations of paragraph 8 of the complaint, 
these defendants admit that the Commission amended its rules 
of practice and procedure by causing to be published in the 
Federal Register on January 14, 1949, its Rules 2.30 and 7.11 
(copies of which are attached to the complaint as Exhibit A), 
setting forth for the first time rules of practice and procedure 
specfically limited to investigations and hearings under the- 
quantity-limit proviso of Section 2 (a) of the Clayton Act, as- 
amended. Further answering the allegations of said para¬ 
graph 8, these defendants also admit that since January 14,. 
1949, the Commission has not amended Rules 2.30 and 7.11,. 
and has not caused to be published any other rules of practice 
and procedure specifically limited to investigations and hear¬ 
ings under the aforesaid quantity-limit proviso. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint- 

11. Admit the allegations of paragraph 11 of the complaint.. 

12. Admit the allegations of paragraph 12 of the complaint. 

13. Answering the allegations of paragraph 13 of the com¬ 
plaint, these defendants admit that on or about March 23,1950, 
this Court in Civil Action No. 30-50, on defendants’ motion to* 
dismiss, dismissed plaintiff’s complaint for the reasons stated' 
in the Court’s findings of fact and conclusions. 

14. Admit the allegations of paragraph 14 of the complaint, 
except that these defendants deny that the Commission refused' 
to hold the type of hearing required by the statutes and Con¬ 
stitution of the United States, and allege that the Commission', 
did, in fact, hold the type of hearing so provided for. 
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15. Admit the allegations of paragraph 15 of the complaint- 

16. Admit the allegations of paragraph 16 of the complaint- 

17. Deny the allegations of paragraph 17 of the complaint, 
and of subparagraphs (a), (b) and (c) thereof, except that 
these defendants admit that the Commission based its Quan¬ 
tity-Limit Rule 203-1 in part upon data secured in its investi¬ 
gation. 

18. Deny the allegations of the first unlettered subparagraph 
of paragraph 18 of the complaint, except that these defendants 
admit that the procedure followed by the Commission did not 
accord interested parties the kind of hearing described by sec¬ 
tions 5,7 and 8 of the Administrative Procedure Act, and allege 
that said suctions 5, 7 and 8 do not apply to proceedings con¬ 
ducted pursuant to the quantity-limit proviso of section 2 (a) 
of the Clayton Act, as amended. 

Answering the allegations of subparagraphs (a) to (d), in¬ 
clusive, of said paragraph 18, these defendants admit that 
said subparagraphs paraphrase and characterize some of the 
provisions of sections 6 (c), 7 and 8 of the Administrative Pro¬ 
cedure Act, but deny that plaintiff or any other person had any 
of the alleged rights enumerated in said subparagraphs (a) to 
(d), inclusive, and allege that said sections 6 (c), 7 and 8 do 
not apply to hearings conducted pursuant to the quantity-limit 
proviso of section 2 (a) of the Clayton Act, as amended. Except 
as hereinabove expressly denied, and except to the extent that 
they are in conflict with paragraphs 28 to 37 of this answer, 
these defendants admit the allegations of subparagraphs (a) 
to (d) of said paragraph 18. 

Answering the allegations of subparagraphs (e) and (f) 
of said paragraph 18, these defendants admit that the Commis¬ 
sion based its findings and order in part on information obtained 
in the course of its investigation, and that such information 
was made known to interested parties only in summary form 
in the Notice of Hearing and Statement of Basis and Purpose 
of Quantity-Limit Rule 203-1. Except as hereinabove ex¬ 
pressly admitted, these defendants deny the allegations of said 
subparagraphs (e) and (f) of said paragraph 18.. 

Answering the allegations of subparagraph (g) of said para¬ 
graph 18, these defendants admit that the Commission was 
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•confidentially advised, both orally and in writing, by members 
.of its staff. Except as hereinabove expressly admitted, these 
defendants deny the allegations of subparagraph (g) of said 
paragraph 18. 

Answering the allegations of subparagraphs (h) and (i) of 
said paragraph 18, these defendants admit such allegations, 
except to the extent that they are in conflict with paragraphs 
'28 to 37, inclusive, of this answer, and allege that interested 
parties were not entitled to a formal adjudicatory hearing of 
the type described in section 8 of the Administrative Procedure 
Act. 

19. Deny the allegations of paragraph 19 of the complaint. 

20. Deny the allegations of paragraph 20 of the complaint. 

21. Answering the allegations of the first unlettered sub- 
paragraph of paragraph 21 of the complaint, these defendants 
.admit that the Co mmis sion’s basic findings are designated as 
Findings 1, 2, and 3, and in this connection these defendants 
allege that said findings are supplemented and explained in 
the Commission’s Statement of Basis and Purpose. Except 
as hereinabove expressly admitted, these defendants deny the 
.allegations of the said subparagraph. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 21, these defendants deny such allegations except to 
the extent that they are expressly admitted in paragraphs 28 to 
37 of this answer. 

Answering the allegations of subparagraph (b) of said para¬ 
graph 21, these defendants deny each and every one of such 
.•allegations. 

Answering the allegations of subparagraph (c) of said para¬ 
graph 21, these defendants deny such allegations, except that 
they admit that the Commission made no finding as to plaintiff 
individually or as to any other individual purchasers. 

Answering the allegations of subparagraph (d) of said para¬ 
graph 21, these defendants deny such allegations, except that 
they admit that the Commission supplemented and explained 
its Findings without specifically indicating the part which sup¬ 
plemented said findings and the part which explained them. 
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22. Answering the allegations of the first unlettered sub- 
paragraph of paragraph 22 of the complaint, these defendants 
deny each and every one of such allegations. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 22, these defendants deny such allegations, and allege 
that the basis of the cost-justification is immaterial if the dif¬ 
ferential is, in fact, on account of quantity. : : " ' 1 L 

Answering the allegations of subparagraph (b) of said para¬ 
graph 22, these defendants admit that plaintiff, under its 
cost-plus contracts with manufacturers of replacement tires 
and tubes, does some of the things enumerated in said sub- 
paragraph (b), and admit that many other purchasers of re¬ 
placement tires and tubes do not do all the things enumerated 
in subparagraph (b), but these defendants deny that such 
things constitute methods of sale or delivery by such manu¬ 
facturers. Except as herein expressly admitted, these de¬ 
fendants deny the allegations of said subparagraph (b) of para¬ 
graph 22. / /•' 

23. Deny the allegations of paragraph 23 of the complaint, 
and of subparagraphs (a) to (c), inclusive, thereof. ./ 


24. Deny the allegations of paragraph 24 of the complaint. 

25. Deny the allegations of paragraph 25 of the complaint, 
and of subparagraphs (a) and (b) thereof, and allege that said 
allegations present a situation which has now. become moot for 
the reason that this Honorable Court, in other causes now pend¬ 
ing before it, namely, Civil Actions Nos. 922—’52, 927—-*52, 
928—’52, 933—’52, 945—’52 and 947—’52, has entered orders 


staying the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. ’ ‘ : / j "V. •" 

26. Deny the allegations of paragraph 26 of the complaint. 

27. Except as expressly admitted in this , answer, these de¬ 
fendants deny each and every allegation of the complaint, 

And for a separate, further, and distinct affirmative defense to 


the complaint, see pages 61 to 66, supra. 
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In the United States District Court for the District of Columbia 

Civil Action No. 2132—’52 
The Dayton Rubber Company, plaintiff 

v. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants Federal Trade Commission and 
James M. Mead, and for their answer to the complaint of the 
plaintiff filed in the above-entitled cause, admit, deny and 
allege as hereinafter set forth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint, 
except that these defendants deny that the correct citation of 
the Federal Trade Commission Act of 1914 is “15 U. S. C. and 
15 (1946)” and allege that the correct citation is 15 U. S. C. 
§ 41, et seq. 

4. Answering the allegations of paragraph 4 of the complaint, 
these defendants deny that the individual defendants named in 
the caption of the complaint are all the members of the Federal 
Trade Commission (hereinafter called “the Commission”) and 
that each of the individual defendants is sued as a member of 
the Commission, and in this connection these defendants allege 
that the defendants John Carson and Stephen Spin gam are not 
now members of the Commission and that Edward F. Howrey, 
Albert A. Carretta and John W. Gwynne, not named as defend¬ 
ants in the complaint, are members of the Commission. 

5. Deny the allegations of pargaraph 5 of the complaint. 

6. Answering the allegations of paragraph 6 of the com¬ 
plaint, these defendants admit that for many years the plain¬ 
tiff has sold replacement tires and tubes to purchasers desig¬ 
nated by the plaintiff as “retail tire dealers, jobbers, whole¬ 
salers, marketing oil companies, mass distributors and Federal, 
State, and local governments.” Defendants admit, further, 
that the prices and terms under which the plaintiff sold its tires 
and tubes were influenced by various factors deemed by the 
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plaintiff to be important and that among such factors were 
those designated by the plaintiff as “cash discounts, financial 
discounts, including differentials to dealers, jobbers, and mar¬ 
keting oil companies, truck-tire discounts, and prices to Federal, 
State, and local governments.” Except as hereinabove ex¬ 
pressly admitted these defendants deny the allegations of said 
paragraph 6. 

7. Answering the allegations of paragraph 7 of the complaint, 
these defendants admit that purchasers of replacement tires 
and tubes from the plaintiff resell some of their purchases to 
consumers and resell other of their purchases to other dealers. 
These defendants deny that they have any knowledge or in¬ 
formation sufficient to form a belief as to the truth of the other 
allegations of said paragraph 7 not hereinabove expressly 
admitted. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Answering the allegations of paragraph 9 of the com¬ 
plaint, these defendants admit such allegations, except that 
these defendants deny that between July 1947 and December 
22,1948 the Commission had no established rules of procedure 
for the conduct of investigations or hearings pursuant to the 
Quantity-Limit proviso. In this connection, these defendants 
admit that between said dates the Commission had no rules of 
procedure specifically limited to the conduct of such investiga¬ 
tions or hearings, but deny that such limitation was necessary, 
and allege that such procedures were provided for in the Com¬ 
mission’s Rules of Practice and General Procedures. 

10. Admit the allegations of paragraph 10 of the complaint, 
except that these defendants deny that after December 22, 
1948, and at all stages of the proceeding up to and including 
the issuance of Quantity-Limit Rule 208-1 set forth in the com¬ 
plaint, the Commission purported to follow the procedure 
established by Rules 2.30 and 7.11, and allege that at all stages 
of the proceeding in connection with the promulgation of 
Quantity-Limit Rule 203-1, the Commission did, in fact, fol¬ 
low its established rules of practice and procedure. 

11. Deny the allegation of paragraph 11 of the complaint 
that the hearing therein mentioned was had at various and 
different times by the Commission without following the pro- 
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cedure established by its Rules 2.30 and 7.11, and except as 
herein expressly denied these defendants admit the allegations 
of said paragraph 11. 

12. Admit the allegations of paragraph 12 of the complaint- 

13. Deny the allegations of paragraph 13 of the complaint. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Answering the allegations of paragraph 15, these de¬ 
fendants deny that the Commission’s Quantity-Limit Rule 
203-1 is invalid or unlawful because the Commission has ig¬ 
nored or given no effect to the alleged facts instanced in said 
paragraph 15 or for any other reason. 

Answering the allegations of subparagraph (a) of said para¬ 
graph 15, these defendants admit that the application of the 
Commission’s Quantity-Limit Rule 203-1 will cause the plain¬ 
tiff to revise its pricing practices to some extent, but deny 
that the application of said rule will affect differentials other 
than differentials on account of quantity. In this connection 
these defendants allege that if any injury or damage to the 
plaintiff results from the enforcement of said rule, the same 
will be due to the application of the law to the facts of this case. 

Answering the allegations of subparagraph (b) of said para¬ 
graph 15, these defendants deny each and every one of such 
allegations. 

Answering the allegations of subparagraph (c) of said para¬ 
graph 15, these defendants admit that the effect of the Com¬ 
mission’s Quantity-Limit Rule 203-1 is to limit annual volume 
discounts and all other discounts on account of quantity to 
the extent necessary to comply with Section 2 (a) of the Clay¬ 
ton Act, as amended, and as implemented by said Quantity- 
Limit Rule 203-1. Except as hereinabove expressly admitted 
these defendants deny the allegations of said subparagraph (c). 

Answering the allegations of subparagraph (d) of said para¬ 
graph 15, these defendants admit that some of the data pre¬ 
sented to the Commission at the hearing related to the number 
and profits of purchasers of replacement tires and tubes, but 
allege that the Commission fully considered such data. Ex¬ 
cept as hereinabove expressly admitted, these defendants deny 
the allegations of said subparagraph (d). 
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- Answering the allegations of subparagraph (e) of said para¬ 
graph 15, these defendants deny that the application of the 
Commission’s Quantity-Limit Rule 203-1 will substantially af¬ 
fect the pricing practices of plaintiff or any other seller who 
does not grant differentials found by the Commission to be 
unjustly discriminatory and promotive of monopoly, and deny 
each and every other allegation -contained in said subpara¬ 
graph (e). • . ’ 

16. Answering the allegations of paragraph 16 of the com¬ 
plaint, these defendants admit that the plaintiff has been ac¬ 
customed for many years to quote prices based in part on 
annual volume of purchases and that the effect of the Com¬ 
mission’s Quantity-Limit Rule 203-1 will be to cause the 
plaintiff to revise its pricing practices to some extent and to 
price its replacement tires in a manner which will comply with 
Section 2 (a) of the Clayton Act, as amended, and as imple¬ 
mented by said Quantity-Limit Rule. Except as hereinabove 
expressly admitted, these defendants deny the allegations of 
said paragraph 16, and allege that said allegations of fact and 
conclusions of law present a situation which has now become 
moot for the reason that this Honorable Court in other causes 
now pending before it, namely, Civil Action Numbers 922—’52, 
927—’52, 928—’52, 933—’52, 945—’52, and 947—’52, has en¬ 
tered orders staying the effective date of said Quantity-Limit 
Rule until the final disposition of such causes. 

17. Deny the allegations of paragraph 17 of the complaint. 
In this connection these defendants allege that such allegations 
of fact and conclusions of law present a situation which has now 
become moot for the reason that this Honorable Court in other 
causes now pending before it, namely, Civil Action Numbers 
922—’52 927—’52, 928—’52 933—’52 945—’52, and 947—’52, 
has entered orders staying the effective date of said Quantity- 
Limit Rule until the final disposition of such causes. 

18. Deny the allegations of fact and conclusions of law con¬ 
tained in paragraph 18 of the complaint. In this connection 
these defendants allege that such allegations and conclusions 
of law present a situation which has now become moot for the 
reason that this Honorable Court in other causes now pending 
before it, namely, Civil Action Numbers 922—’52, 927—’52, 
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928—’52, 933—’52, 945—’52, and 947—’52, has entered orders 
staying the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

19. Deny the allegations of paragraph 19 of the complaint. 

20. Deny the allegations of fact and conclusions of law con¬ 
tained in paragraph 20 of the complaint. 

21. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 2295—’52 

Lee Rubber & Tire Corporation, Conshohocken, Penn¬ 
sylvania, PLAINTIFF 


V. 

Federal Trade Commission, et al., defendants 

ANSWER 

Come now the defendants, Federal Trade Commission, 
James M. Mead, Albert A. Carretta, and John W. Gwynne, 
and for their answer to the complaint of the plaintiff filed in 
the above entitled cause, admit, deny, and allege as herein¬ 
after set forth: 

1. Admit the allegations of paragraph 1 o fthe complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint, 
except that these defendants deny that the correct citation of 
the Federal Trade Commission Act of 1914 is “15 U. S. C. 
§ 15 (1946)” and allege that the correct citation is 15 U. S. C. 
§§ 41, et seq. 

4. Answering the allegations of paragraph 4 of the com¬ 
plaint, these defendants deny that the individual defendants 
named in the complaint are all the members of the Federal 
Trade Commission (hereinafter called “the Commission”), and 
that each of the individual defendants is sued as a member 
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of the Commission; and in this connection these defendants 
allege that defendant William A. Ayres is not now a member 
of the Commission and that Edward F. Howrey, not named 
as a defendant in the complaint, is a member, and Chairman, 
of the Commission. : - : 

5. Deny the allegations of paragraph 5 of the complaint. - 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Answering the allegations of paragraph 7 of the com- j 
plaint, these defendants admit that in July, 1947, the Com¬ 
mission announced that it was commencing an investigation 

of the rubber tire industry for the purpose of determining 
whether or not it should fix and establish a quantity-limit in i 
the sale of rubber tires and tubes pursuant to the quantity- 
limit proviso, and that this was the first time the Commission 
had attempted to use the powers given it by said quantity-limit 
proviso. Further answering the allegations of said paragraph 
7, these defendants admit that prior to December 22,1948, the 
Commission had no rules of procedure specifically limited to 
the conduct of investigations or hearings pursuant to the 
quantity-limit proviso, but deny that such limitation was nec¬ 
essary, and allege that such procedures were provided for in 
the Commission’s Rules of Practice and General Procedure. 

8. Admit the allegations of paragraph 8 of the complaint, 
except that these defendants deny that after December 22, 

1948, and at all stages of the proceeding up to arid including 
the issuance of Quantity-limit Rule 203-1 set forth in the 
complaint, the Commission purported to follow the procedure 
established by Rules 2.30 and 7.11, and allege that at all stages 1 
of the proceeding in connection with the promulgation of 
Quantity-Limit Rule 203-1 the Commission did in fact follow 

its established rules of practice and procedure. 

9. Admit the allegations of paragraph 9 of the complaint. 

10. Admit the allegations of paragraph 10 of the complaint. * 

11. Deny the allegations of paragraph 11 of the complaint. 

12. Deny the allegations of paragraph 12 of the complaint. 

13. Answering the allegations of paragraph 13 of the com- j 

plaint, these defendants admit that plaintiff has been accus- ] 

tomed for many years to quote prices based in part on annual 
volume of purchases; that plaintiff has nevei; accorded to a 
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purchaser a discount which the plaintiff designated a multiple- 
carload discount; and that the effect of the Commission’s 
Quantity-Limit Rule 203-1 will be to cause the plaintiff to 
revise its pricing practices to some extent and to price replace¬ 
ment tires in a manner which will comply with Section 2 (a) 
of the Clayton Act, as amended, and as implemented by said 
Quantity-Limit Rule. Except as hereinabove expressly ad¬ 
mitted, these defendants deny the allegations of said paragraph 
13, and allege that said allegations of fact and conclusion of 
law present a situation which has now become moot for the 
reason that this Honorable Court in other causes now pending 
before it, namely, Civil Actions Nos. 922—’52, 927—’52, 928— 
’52, 933—’52, 945—’52, and 947—’52, has entered orders stay¬ 
ing the effective date of said Quantity-Limit Rule until the 
final disposition of such causes. 

14. Deny the allegations of paragraph 14 of the complaint, 
and allege that said allegations of fact and conclusions of law 
present a situation which has now become moot for the reason 
that this Court, in other cases now pending, namely, Civil 
Actions Nos. 922—’52, 927—’52, 928—’52, 933—’52, 945—’52 
and 947—’52, has entered orders staying the effective date of 
said Quantity-Limit Rule until the final disposition of such 
cases. 

15. Deny the allegations of paragraph 15 of the complaint, 
and allege that said allegations and conclusions are now moot 
for the reason that this Court, in other cases now pending, 
namely, Civil Actions Nos. 922—’52, 927—’52, 928—’52, 93£— 
’52,945—’52 and 947—’52, has entered orders staying the effec¬ 
tive date of said Quantity-Limit Rule until final disposition of 
such cases. 

16. Deny the allegations of paragraph 16 of the complaint, 
and allege that said allegations and conclusions are now moot 
for the reason that this Court, in other causes now pending, 
namely, Civil Actions Nos. 922—’52, 927—’52, 928—’52, 933— 
’52, 945—’52 and 947—’52, has entered orders staying the 
effective date of said Quantity-Limit Rule until final disposi¬ 
tion of such causes. 

17. Deny the allegations of paragraph 17 of the complaint. 

18. Deny the allegations of paragraph 18 of the complaint* 
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19. Except as expressly admitted in this answer, these de¬ 
fendants deny each and every allegation of the complaint. - 

And for a separate, further, and distinct affimative defense 
to the complaint, see pages 61 to 66, supra. 

In the United States District Court for the District of Columbia 

Civil Action No. 3383—>52 : 

The American Oil Company, plaintiff 

v. 

Federal Trade Commission, et al., defendants > 

p 

ANSWER 

Come now the defendants, Federal Trade Commission, James. 
M. Mead, Albert A. Carretta and John W. Gwynne, and for 
their answer to the complaint of the plaintiff filed in the above- 
entitled cause, admit, deny, and allege as herein after set fearth: 

1. Admit the allegations of paragraph 1 of the complaint. 

2. Admit the allegations of paragraph 2 of the complaint. 

3. Admit the allegations of paragraph 3 of the complaint.. 

4. Answering the allegations of paragraph 4 of the complaint, 
these defendants deny that the individual defendants named 
in the caption of the complaint are all the members of the 
Federal Trade Commission (hereinafter called “the Commis¬ 
sion”), and that each of the individual defendants is sued as a 
member of the Commission, and in this connection these de¬ 
fendants allege that defendant John Carson is not now a mem¬ 
ber of the Commission, and that Edward F. Howrey, not named 
as a defendant in the complaint, is a member, and Chairman, 
of the Commission. 

5. Deny the allegations of paragraph 5 of the complaint, ex¬ 
cept that these defendants admit that plaintiff is a citizen of 
the State of Maryland and that defendants James M. Mead, 
Lowell B. Mason, Albert A. Carretta and John W. Gwynne are 
found to have their places of business in the District of 
Columbia. 

6. Admit the allegations of paragraph 6 of the complaint. 

7. Admit the allegations of paragraph 7 of the complaint, ex¬ 
cept that these defendants deny that the Commission pur¬ 
ported to act under the quantity-limit proviso of Section 2 
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(a) of the Clayton Act in promulgating Quantity-limit Rule 
203-1, and in this connection these defendants allege that the 
Commission did in fact act under said proviso in promulgating 
said Rule. 

8. Admit the allegations of paragraph 8 of the complaint. 

9. Deny the allegations of paragraph 9 of the complaint, and 
allege that, except as temporarily stayed by order of this Court, 
the Commission proposes to enforce Section 2 of the Clayton 
Act, as amended, and as implemented by Quantity-Limit Rule 
203-1. 

10. Admit the allegations of paragraph 10 of the complaint, 
except that these defendants aver that they are without knowl¬ 
edge or information sufficient to enable them to form a belief 
as to whether plaintiff derives economies from the simulta¬ 
neous marketing of varied but related items, or as to whether 
plaintiff is enabled better to serve its customers by making 
available to them, under plaintiffs trademark and brand desig¬ 
nation, a more or less complete line of related products having 
wide trade and consumer acceptance. 

11. Answering the allegations of paragraph 11 of the com¬ 
plaint, these defendants aver that they are without knowledge 
or information sufficient to enable them to form a belief as to 
the truth of such allegations. 

12. Admit the allegations of paragraph 12 of the complaint. 

13. Answering the allegations of paragraph 13 of the com¬ 
plaint, these defendants admit that plaintiff takes delivery 
f. o. b. Mansfield’s plant and, except as herein expressly ad¬ 
mitted, these defendants aver that they are without knowledge 
or information sufficient to enable them to form a belief as to 
the truth of the allegations of said paragraph 13. 

14. Deny the allegations of paragraph 14 of the complaint. 

15. Answering the allegations of paragraph 15 of the com¬ 
plaint, these defendants admit that plaintiff competes in the 
distribution of tires and tubes to the extent that such com¬ 
petition has not been found, in the Commission’s Findings and 
Statement of Basis and Purpose of Quantitity-Limit Rule 
203-1, to be adversely affected, but deny that plaintiff’s sales 
of tires and tubes have intensified competition, and allege that 
the differentials received by plaintiff have been unjustly dis- 
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criminatory against purchasers in small quantities, and pro- 
motive of monopoly. These defendants aver that they are 
without knowledge or information sufficient to enable them 
to form a belief as to the other allegations of said paragraph 15. 

16. Answering the allegations of paragraph 16 of the com¬ 
plaint, these defendants admit that plaintiff commenced sell¬ 
ing its own brand of tires and tubes in 1944; that plaintiff’s 
tires and tubes are sold at retail in competition with other 
brands of tires and tubes; and that there has been an increase 
in the number of different brands of tires and tubes, and in the 
number of persons engaged in the retail sale of tires and tubes. 

Further answering the allegations of said paragraph 16, these 
defendants deny that competition in the sale of tires has in¬ 
volved no element of monopoly or discrimination, and that it is 
of such a nature as to materially benefit consumers. These 
defendants allege that they are without knowledge or informa¬ 
tion sufficient to enable them to form a belief as to the truth 
of the other allegations of said paragraph 16. 

17. Answering the allegations of paragraph 17 of the com¬ 
plaint, these defendants deny that Quantity-Limit Rule 203-1 
is illegal, contrary to any statute, or unconstitutional, in the 
respects alleged in subparagraphs (a) to (d), inclusive, thereof, 
or in any other respects. 

Answering the allegations of subparagraphs (a) and (b) of 
said paragraph 17, these defendants deny that the facts con¬ 
sidered by the Commission were “limited,” and deny each and 
every one of the allegations of said subparagraphs (a) and (b). 

Answering the allegations of subparagraphs (c) and (c) (i) 
of said paragraph 17, these defendants deny each and every one 
of such allegations. 

Answering the allegations of subparagraph (c) (ii) of said 
paragraph 17, these defendants deny that the Commission’s 
finding of fewness of available purchasers in greater quantities 
than that established by the quantity-limit rule is arbitrary, 
capricious, or unsupported by the facts, and that there is no 
evidence to support a finding of fewness of available purchasers 
within the meaning of the quantity-limit proviso. Further 
answering the allegations of said subparagraph (c) (ii), these 
defendants admit that the number of persons selling tires at 
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retail has increased. These defendants aver that they are 
without knowledge or information sufficient to enable them to 
form a belief as to the truth of the other allegations of said 
subparagraph (c) (ii) of paragraph 17. 

Answering the allegations of subparagraph (c) (iii) of said 
paragraph 17, these defendants admit that the manufacture 
and sale of tires involves some of the services enumerated in 
said subparagraph, but deny that such services constitute 
methods of sale or delivery by manufacturers. Further an¬ 
swering the allegations of subparagraph (c) (iii) of said para¬ 
graph 17, these defendants admit that differentials granted to 
customers for services or facilities must be made available on 
proportionally equal terms to all customers competing in the 
distribution of tires, and that Quantity-Limit Rule 203-1 lim¬ 
its differentials which are, in fact, on account of quantity, re¬ 
gardless of the characterization given them by the seller or 
purchaser. Except as herein expressly admitted, these de¬ 
fendants deny the allegations of subparagraph (c) (iii) of said 
paragraph 17. 

Answering the allegations of subparagraph (c) (iv) of said 
paragraph 17, these defendants deny that there is no evidence 
of record, and that no facts have been adduced by the Com¬ 
mission, to support its finding that price differentials barred 
by the quantity-limit rule are unjustly discriminatory or pro¬ 
motive of monopoly; that the effect of Quantity-Limit Rule 
203-1 would be to eliminate private brands of tires and tubes, 
and that the manufacture of private brands by tire manufac¬ 
turers is the result of normal, sound competition. Further 
answering the allegations of said subparagraph (c) (iv), these 
defendants admit that existing manufacturers of private brand 
tires sell such tires to large distributors at discriminatorily low 
prices to prevent competition in the manufacture of tires by 
such large distributors and others. These defendants aver that 
they are without knowledge or information sufficient to enable 
them to form a belief as to the truth of the other allegations 
of said subparagraph (c) (iv) of said paragraph 17. 

Answering the allegations of subparagraphs (d) (i) and (d) 
(ii) of said paragraph 17, these defendants deny each and 
every one of such allegations. 
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18. Deny the allegations of paragraph 18 of the complaint. 

19. Deny the allegations of paragraph 19 of the complaint. 

20. Answering the allegations of paragraph 20 of the com¬ 
plaint and of subparagraphs (a) to (e), inclusive, thereof, these 
defendants admit that the application of Quantity-Limit Rule 
203-1 may cause manufacturers of tires and tubes to revise 
their pricing practices to some extent and to price their tires 
and tubes in a matter which will comply with Section 2 (a) of 
the Clayton Act, as amended, and as implemented by said 
Quantity-Limit Rule. These defendants aver that they are 
without knowledge or information sufficient to enable them to 
form a belief as to whether Mansfield Tire & Rubber Company 
has threatened to terminate its contract with the plaintiff in 
the event Quantity-Limit Rule 203-1 becomes effective. Ex¬ 
cept as hereinabove expressly admitted these defendant deny 
the allegations of said paragraph 20 and of subparagraphs (a) 
to (e), inclusive, thereof, and allege that such allegations pre¬ 
sent a situation which has now become moot for the reason 
that this Honorable Court, in other causes now pending before 
it, namely, Civil Actions Nos. 922—’52, 927—’52, 928—’52, 
933—’52, 945—’52, and 947—’52, has entered orders staying 
the effective date of said Quantity-Limit Rule 203-1 until final 
disposition of such causes. 

21. Except as expressly admitted in this Answer, these de¬ 
fendants deny each and every allegation of the complaint. 

And for a separate, further, and distinct affirmative defense 
to the complaint, see pages 61 to 66, supra. 

Note. In addition to the foregoing answers, the successors of the Com¬ 
missioners against whom these actions were filed, but who had not been 
substituted as parties defendant at the time that the foregoing answers 
were filed, subsequently filed answers in which they adopted by reference 
the foregoing answers to the respective complaints. 

Motion of certain defendants for summary judgment 

Come now the defendants, other than the defendant Lowell 
B. Mason, and upon the pleadings heretofore filed herein, and 
upon the accompanying affidavit of Robert M. Parrish, Secre¬ 
tary of the Federal Trade Commission, respectfully move the 
Court for summary judgment pursuant to Rule 56 of the Fed- 
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eral Rules of Civil Procedure, on the grounds that there is no 
genuine issue as to any material fact and that these defendants 
are entitled to judgment as a matter of law. 

In support of this motion, the Court is respectfully referred 
to the memorandum of points and authorities attached hereto. 

Affidavit of Robert M. Parrish in support of motion of certain 
defendants for summary judgment * 

City of Washington, 

District of Columbia, ss: 

Robert M. Parrish, being duly sworn, deposes and says: 

1. I am Secretary of the Federal Trade Commission. This 
affidavit is submitted in support of the motion of the defend¬ 
ants, other than the defendant Lowell B. Mason, for summary 
judgment. The facts set forth below are based upon informa¬ 
tion contained in the official files of the Federal Trade Commis¬ 
sion, including minutes of meetings of the Federal Trade 
Commission. 

2. The proceeding which resulted in the promulgation of 
Quantity Limit Rule 203-1, consisting of an investigation and 
hearing, was the first and is the only one conducted by the Com¬ 
mission pursuant to the Quantity-Limit Proviso of Section 2 
(a) of the Clayton Act, as amended by the Robinson-Patman 
Act. The genesis of the proceeding is shown by a newspaper 
release, for July 20, 1947 of the Select Committee on Small 
Business, United States House of Representatives, a copy of 
which is marked Exhibit A and annexed hereto. 

3. The investigation was initiated on July 7,1947, when the 
Commission adopted a resolution captioned “In the Matter of 
an Investigation of the Rubber Tire Industry,” docketed as File 
203-1, a copy of which resolution is marked Exhibit B, and an¬ 
nexed hereto. A copy of said resolution was in due course 
duly served by registered mail upon each of the corporations 
named therein. 

4. On August 6,1947, after due announcement, a conference 
was held at the Commission between members of the Com¬ 
mission’s staff and representatives of a large number of the 
corporations named in said resolution of July 7,1947. At this 
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conference each of the several items in Schedule A attached to 
said resolution was discussed in detail. 

5. Within the original or extended time fixed by the Com¬ 
mission for the filing of the special report required by said 
resolution of July 7,1947, all of the corporations named in said 
resolution (except some who for good cause were excused) filed 
with the Commission reports in response to said resolution. 

6. Some of the reports filed with the Commission in re¬ 
sponse to said resolution of July 7, 1947, were incomplete in 
material respects, in that, for example, they did not contain 
the required names of customers. Among the corporations fil¬ 
ing such incomplete reports were: The B. F. Goodrich Com¬ 
pany (hereinafter sometimes referred to as “Goodrich”), The 
Goodyear Tire & Rubber Company, Inc. (hereinafter sometimes 
referred to as “Goodyear”), The Firestone Tire & Rubber Com¬ 
pany (hereinafter sometimes referred to as “Firestone”), and 
United States Rubber Company (hereinafter sometimes re¬ 
ferred to as “United States Rubber”). 

7. In filing their respective reports in response to said reso¬ 
lution of July 7, 1947, Goodrich, Goodyear, Firestone, and 
United States Rubber failed to furnish the names of their cus¬ 
tomers on the ground that such names were trade secrets, and 
said corporations requested that they not be required to furnish 
them. United States Rubber also stated that its submitted 
price lists were trade secrets. Goodyear also stated that all 
of the information which it furnished was a trade secret. 

8. During late November and early December, 1947, attor¬ 
neys for the Commission called in person upon officials of and 
attorneys for Goodrich, Goodyear, Firestone, and United States 
Rubber at their offices in Akron, Ohio, and New York City, 
and discussed with them ways and means of securing coopera¬ 
tively all of the information required by the Commission by 
its said resolution of July 7, 1947, including the names of the 
customers. On January 30, 1948, the Commission adopted 
resolutions and special orders captioned “In the Matter of an 
Investigation of the Rubber Tire Industry, File 203-1” di¬ 
rected to Goodrich, Goodyear, Firestone, and United States 
Rubber, a copy of which is marked Exhibit C and annexed 
hereto. A copy of said resolution was in due course duly 
served by registered mail upon each of said corporations. 
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9. On February 20,, 1948, Goodyear filed with the Commis¬ 
sion a request for an extension of 30 days within which to 
file the special report required by said resolution of January 30, 
1948, to be filed on or before February 24, 1948. On February 
24,1948, Goodrich filed a similar request for a 30-day extension. 
On February 24, 1948, the Commission denied both of said 
requests. On February 25, 1948, Firestone filed a similar re¬ 
quest for a 45-day extension, which the Commission denied on 
that date. 

10. On February 25,1948, the Commission issued to, and by 
registered mail served upon, Goodrich, Goodyear, Firestone, and 
United States Rubber Notices of Default in accordance with 
the provisions of Section 10 of the Federal Trade Commission 
Act, each of said corporations having failed to file, on or be¬ 
fore February 24, 1948, the special reports required to be so 
filed by said resolution of January 30, 1948. 

11. On February 25, 1948, United States Rubber filed a re¬ 
quest, similar to those referred to in paragraph 9, for a 30-day 
extension, which request the Commission, on February 27,1948, 
considered as a motion to reconsider and withdraw said Notice 
of Default and denied the same. 

12. On March 10,1948, the Commission adopted resolutions 
and special orders, captioned “In the Matter of an Investigation 
of the Rubber Tire Industry, File 203-1,” directed to Good¬ 
rich, Goodyear, Firestone, and United States Rubber. Therein 
it was recited that the matter of withdrawing said Notices of 
Default dated February 25, 1948, had come before the Com¬ 
mission on March 5, 1948, upon the request, supporting memo¬ 
randa, and oral argument of counsel, and it was resolved that 
said Notices of Default be withdrawn and the time for filing 
the special reports required by said resolution of January 30, 
1948, be extended from February 24,1948, to March 26,1948. 
In due course, a copy of said resolution and special order was 
duly served by registered mail upon Goodrich, Goodyear, Fire¬ 
stone and United States Rubber. 

13. On March 18,1948, the Commission, after oral argument 
heard on March 17, 1948, denied more or less similar motions 
of Goodrich, Goodyear, Firestone and United States Rubber, 
to rescind and set aside the Commission’s resolutions and spe- 
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cial orders of January 30, 1948, and March 10, 1948. Said 
motions were filed on March 11 and 12, 1948, and were sup¬ 
ported by memorandum briefs. The grounds of said motions 
were substantially that (1) the Commission had not published 
the public information required by Section 3 (a) of the Ad¬ 
ministrative Procedure Act, and (2) the Commission had no 
statutory authority to require the special reports ordered to be 
filed on or before March 26, 1948. 

14. On or before March 26, 1948, Goodrich, Goodyear, Fire¬ 
stone and United States Rubber each filed a special report in 
response to the Commission’s resolutions and special orders of 
January 30, 1948, and March 10, 1948. 

(a) In filing its special report, Goodrich stated that: “The 
information submitted herein is of a highly confidential nature 
and constitutes trade secrets, the disclosure of which, in whole 
or in part, would be materially prejudicial to The B. F. Good¬ 
rich Company. It is therefore submitted solely for the infor¬ 
mation of the Federal Trade Commission only, and subject to 
all the restrictions imposed by law upon its disclosure.” 

(b) In filing its special report, Goodyear stated that: “The 
answers furnished herein consist of trade secrets and are fur¬ 
nished solely for the use of the Commission, and the Commis¬ 
sion is not authorized to disclose any of this information to 
anyone.” 

(c) In filing its special report, Firestone stated that: “The 
facts submitted are highly confidential and constitute impor¬ 
tant trade secrets. It is requested that they be held in camera 
and not disclosed to anyone.” . 

(d) In filing its special report, United States Rubber stated 
that: “All reservations, qualifications and explanatory state¬ 
ments incorporated in the answer of United States Rubber 
Company # * * [to the July 7, 1947, resolution] insofar as 
the same are applicable to the questions and answers con¬ 
tained herein, are incorporated herein by reference with the 
same force and effect as if they were repeated at length herein.” 

15. On May 10,1948, the Commission mailed to 22 corpora¬ 
tions (other than Goodrich, Goodyear, Firestone and United 
States Rubber), engaged in the manufacture and sale of tires 
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and tubes, identical letters requesting them to file with the 
Commission within one month reports containing the same 
information which had been furnished by the four named cor¬ 
porations in response to the Commission’s resolutions and 
special orders of January 30, 1948, and March 10, 1948. A 
copy of the letter marked Exhibit D is annexed hereto. 

Thereafter, and within the time specified in the letters, or 
within additional time granted by the Commission, each of 
the 22 corporations to whom the letter was mailed, filed spe¬ 
cial reports in response to said letters. 

16. On or about July 16, 1948, the Commission mailed to 
about 9,000 purchasers of tires and tubes for resale, located in 
every state of the United States, identical letters and ques¬ 
tionnaires to elicit facts with respect to their purchases of 
tires and tubes during the year 1947, a copy of which letter 
and questionnaire is marked Exhibit E and is annexed hereto. 
Thereafter, the Commission received from about 2,000 of such 
purchasers complete and useable replies to the questionnaire. 

17. As a result of said resolutions, requests, and letters, the 
Commission received reports and completed questionnaires 
which filled five standard-sized filing cabinet drawers. In ad¬ 
dition, the Commission had before it the files of many investi¬ 
gations conducted by it over a period of years, which involved 
the pricing practices and policies in the rubber tire industry. 
The Commission also had before it the reports of many con¬ 
gressional committees and government agencies bearing on 
the subject. 

18. On September 8,1948, Firestone, on its own motion, filed 
with the Commission a printed “Memorandum Re Original 
Equipment Tires,” which concluded that a quantity limit 
should not and could not be applied to original equipment tires. 

19. Several months prior to January 14, 1949, the Commis¬ 
sion concluded that its then existing rules of practice and pro¬ 
cedure might no longer be appropriate for the fixing and 
establishing of quantity limits under the Quantity-Limit Pro¬ 
viso of Section 2 (a) of the Clayton Act as amended, and as¬ 
signed to its Committee on Rules and Procedure the task of 
formulating special rules of practice and general procedure 
to govern that function. Counsel for several corporations en- 
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gaged in the manufacture and sale of tires and tubes who filed 
special reports with the Commission appeared before the Com¬ 
mittee and before the Chairman of the Commission and pre¬ 
sented memoranda and oral arguments in support of their 
position that the Commission was required by law to adopt 
rules of practice and procedure for fixing such quantity limits 
which were in conformity with Sections 7 and 8 of the Admin¬ 
istrative Procedure Act. 

20. On January 14,1949, the Commission caused to be pub¬ 
lished in the Federal Register (14 FR 200) Rule XXX of its 
Rules of Practice (16 CFR 2.30), hereinafter sometimes re¬ 
ferred to as Rule 2.30, and Section 18 of its General Procedure 
(16 CFR 7.11), sometimes hereinafter referred to as Rule 
7.11, for the fixing and establishing of quantity limits under 
Section 2 (a) of the Clayton Act as amended. 

21. On or about August 22, 1949, a 68-page mimeographed 
document was submitted to the Chief Economist of the Com¬ 
mission, on the front cover of which was the following: 

MEMORANDUM 

August 22,1949. 

Re: Tire Quantity Limits Investigation 

At a meeting held on August 2, 1949, at the offices of 
the Federal Trade Commission attended by Drs. 
Edwards, Blair and Peel and representatives of some 
of the rubber tire manufacturers, the latter suggested 
that they supply a memorandum of some reasons why 
a quantity limit should not be established for the tire 
industry. Such a memorandum is attached hereto. 

Considerations of time have necessitated only brief 
treatment of some of the many issues involved. 

Said memoradum was not to be made public. 

22. On September 28, 1949, the Commission issued, and on 
October 4,1949, caused to be published in the Federal Register 
(14 FR 6044), a “Notice of hearing to all interested parties, 
in the matter of a rule-making proceeding to fix and establish 
a quantity limit as to replacement rubber and synthetic rubber 





146 


tires and tubes for use on motor vehicles as a class of com¬ 
modity, File 203-1.” Said notice contained a detailed state¬ 
ment, both as to the purpose of the hearing and as to the ulti¬ 
mate matters of fact underlying the proposed rule, and set 
forth, in Appendix A thereof, a summary of the facts developed 
by the investigation prior to publication of the notice of hear¬ 
ing. It was also stated in the notice of hearing that (1) the 
Commission would hear all interested parties on a proposed 
quantity-limit rule to fix and establish a quantity limit of a 
carload of 20,000 pounds in the sale of replacement tires and 
tubes; (2) any interested party could file with the Commission 
on or before November 18, 1949, written data, views or argu¬ 
ment without limitation as to content; and (3) a request for 
oral argument on the written materials might be made at the 
time they were submitted. 

23. On November 4, 1949, the Commission issued, and on 
November 9, 1949, caused to be published in the Federal Reg¬ 
ister (14 FR 6776), an amendment to the notice of hearing 
which, at the request of interested parties, extended the time 
within which to file wTitten data, views or arguments from 
November 18,1949, to December 19,1949. 

24. On November 9, 1949, the Commission issued, and on 
November 17,1949, caused to be published in the Federal Reg¬ 
ister (14 FR 6980), an amendment to the notice of hearing 
which provided that interested parties who requested at the 
time of filing their written data, views or arguments, to be 
heard orally thereon, “would be heard orally” by the Com¬ 
mission beginning at 10 a. m. on January 9, 1950. 

25. On December 7, 1949, the Commission, by substantially 
identical letters of that date, denied motions or petitions of 
Goodrich, Goodyear, Firestone and United States Rubber (with 
supporting brief by Firestone), filed on December 5 and 6 r 
1949, which asked the Commission to adopt procedural rules 
for fixing and establishing quantity limits in accordance with 
the requirements of Sections 7 and 8 of the Administrative- 
Procedure Act. 

26. On December 16, 1949, the Commission caused to be 
published in the Federal Register (14 FR 7543) an amend¬ 
ment to the notice of hearing. The amendment (1) extended 
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the time within which interested parties could file their ini¬ 
tial written data, views and argument from December 19,1949, 
to January 19,1950, (2) provided that oral arguments on such 
written data would be heard on February 7, 1950, rather than 
on January 9, 1950, (3) provided that at any time prior to 
the oral argument on February 7,1950, interested parties could 
submit additional written data in rebuttal of the initial data 
filed by other interested parties, and (4) provided that upon 
written request an interested party might be heard orally. 
Said extension of time was granted upon motions of Goodrich, 
Goodyear, Firestone and United States Rubber, and other in¬ 
terested parties after oral argument before a member of the 
Commission sitting as Motion Commissioner on December 9, 
1949. 

27. On or about December 31, 1949, Goodrich, Goodyear, 
Firestone, United States Rubber and Montgomery Ward & 
Co., Incorporated, commenced civil actions in the United States 
District Court for the District of Columbia seeking a prelimi¬ 
nary and permanent injunction against the Commission and 
its members restraining them from continuing the quantity 
limit proceedings in accordance with the Commission’s Rules 
2.30 and 7.11 on the ground that such rules did not accord them 
the hearing to which they vrere allegedly entitled under the 
provisions of Sections 7 and 8 of the Administrative Procedure 
Act. 

28. On January 5, 1950, by substantially identical letters, 
the Commission denied requests of Goodrich, Goodyear, Fire¬ 
stone and United States Rubber to extend the time for filing 
written data, views and arguments from January 19, 1950, 
until 30 days after final disposition by the Court of the litiga¬ 
tion referred to in paragraph 27. 

29. On January 18,1950, the actions referred to in paragraph 
27 were dismissed for the reasons stated in the Court’s findings 
of fact and opinion. Goodyear Tire & Rubber Company, Inc. 
v. Federal Trade Commission 88 Fed. Supp. 789 (D. C. D. C., 
1950). 

30. On January 19,1950, Goodrich, Goodyear, Firestone and 
United States Rubber filed their written data, views and ar¬ 
guments and requested to be heard orally thereon. On or 
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before that date several other interested parties also filed their 
written data, views and arguments and requested to be heard 
orally thereon. The four named corporations submitted writ¬ 
ten data, views and arguments, both individually and collec¬ 
tively, amounting in the aggregate to about 800 printed pages— 
about 100 pages each and about an additional 400 pages jointly. 

31. On or before February 7,1950, certain interested parties 
filed written rebuttal data, views and arguments. Among 
them were Goodrich, w’hich filed about 19 printed pages, Good¬ 
year, which filed two printed pages, and United States Rubber, 
which filed about 80 printed pages. Only Goodyear requested 
in writing to be heard orally on its rebuttal data, views and 
argument. 

~ 32. On February 7, 10, 13, 15, and 17, 1950, counsel for 
or representatives of, all interested parties who had asked to 
be orally heard by request made with their wTitten submittals 
of data, views and arguments on or before January 19, 1950, 
were so heard, without limitation as to the subject matter of 
their remarks, by the Commission, Acting Chairman Mason 
presiding, in accordance with an allotment of time agreed upon 
by such counsel and representatives at a meeting with Acting 
Chairman Mason on February 3,1950. 

Counsel for Goodyear was first heard (about 69 pages of 
transcript), counsel for Firestone was next heard (about 43 
pages of transcript), counsel for United States Rubber was 
next heard (about 57 pages of transcript), and counsel for 
Goodrich was next heard (about 68 pages of transcript). At 
the beginning of his remarks, counsel for Goodrich stated as 
follows: 

On behalf of The B. F. Goodrich Company I should 
like to state that I subscribe fully and entirely to all 
that has been said in this hearing by * * * [counsel for 
Goodyear, Firestone and United States Rubber]. In 
view of the careful and full analysis that has been made 
on this oral argument or hearing by these, my colleagues, 
of the quantity limit problem here presented, further 
oral presentation at first glance perhaps may seem likely 
to become redundant. Nevertheless there are facets 
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and perspectives to this problem nonredundant in 
character to which I should like to address myself. 

33. During the course of the oral hearing referred to in 
paragraph 32, several motions and requests were made with 
respect to the presentation of additional data, additional oral 
argument, and opportunity to be heard orally with respect to 
written rebuttal data, and other matters. On February 17, 

1950, the Commission adjourned the hearing until further 
notice to interested parties without acting on such motions and 
requests. 

34. From February 17, 1950, until on or about November 
20, 1951, the Commission had under consideration the results 
of its investigation, the written and oral data, views and argu¬ 
ments presented at its hearing, and the results of investiga¬ 
tions, analyses and reports of members of its staff. 

35. On November 20,1951, the Commission made its “Find¬ 
ings, Order, and Statement of Basis and Purpose, in the Matter 
of a Quantity Limit Rule as to Replacement Tires and Tubes 
Made of Natural and Synthetic Rubber For Use on Motor 
Vehicles as a Class of Commodity, File 203-1.” As so made, 
the Order Promulgated Quantity Limit Rule 203-1 to be in 
full force and effect on and after February 4,1952. 

36. On November 20, 1951, the Commission denied all of 
the motions and requests referred to in paragraph 33, closed the 
proceeding, and approved the form of letter reciting those 
facts, and ordered a copy of such letter to be mailed to the 
parties appearing at the oral hearing on or about the date that 
its Findings, Order and Statement were transmitted to the 
Federal Register for publication. 

37. After November 20, 1951, and prior to December 13, 

1951, Commissioner Mason prepared “Minority Findings of 
Commissioner Mason, in the Matter of a Quantity Limit Rule 
as to Replacement Tires and Tubes Made of Natural or Syn¬ 
thetic Rubber For Use on Motor Vehicles as a Class of Com¬ 
modity, File 203-1.” 

38. The Commission reconsidered the date on and after 
which Quantity Limit Rule 203-1 should become effective, 
changed that date from February 4, 1952, to April 7, 1952, 
in its order promulgating the rule; and, as thus amended, the 
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Commission, on December 13, 1951, issued said Findings, 
Order and Statement. 

39. On or about December 28, 1951, the Commission's Find¬ 
ings, Order and Statement, and Commissioner Mason’s Minor¬ 
ity Findings, in File 203-1, were transmitted to the Federal 
Register for publication and the letters referred to in paragraph 
36 were mailed. 

40. On January 4, 1952, there were published in the Federal 
Register the Findings, Order and Statement of the Commis¬ 
sion and Commissioner Mason’s Minority Findings in File 
203-1. 

41. As Secretary of the Federal Trade Commission, I am the 
official custodian of the files of the Commission, including par¬ 
ticularly the public record of the Commission with respect to 
the proceeding in the matter of Quantity-Limit Rule 203-1. 
Attached hereto are five sealed volumes of the docket of the 
Commission with respect to Quantity-Limit Rule 203-1, 
marked Docket Numbers 203-1-1, 203-1-2-1, 203-1-2-2, 
203-1-2-3 and 203-1-2-4. Said volumes comprise either the 
originals or true copies of the entire public record of the Com¬ 
mission with respect to the promulgation of Quantity-Limit 
Rule 203-1. In addition to the attached volumes, there is a 
plethora of material either submitted to the Commission in 
confidence or developed by it from confidential sources. This 
material does not constitute any part of the public record of 
the Commission. In addition also, there is a resolution 
adopted at a regular session of the Federal Trade Commission, 
held on July 7, 1947, a copy of which is annexed, hereto as 
Exhibit B. 

Exhibit A 

For Release Sunday Papers, July 20, 1947 

LF. S. House of Representatives, Select Committee on Small 
Business, Room 131, Old House Office Building, Tele¬ 
phone: NAtional 3120, Ext. 407. 

As a result of House Small Business Committee Executive 
Hearings, action to correct monopoly evils in the tire industry 
will be undertaken jointly by the Justice Department’s Anti¬ 
trust Division and by the Federal Trade Commission. 
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The Antitrust Division has had a tire industry investiga¬ 
tion underway since early 1945. During most of this time, 
the F. T. C. has refrained from instituting tire cases because of 
a logical desire to avoid duplication with the pending Justice 
Department action. 

Now, however, the Federal Trade Commission will handle 
the problems of unjustifiable price concessions to mass pur¬ 
chasers, while the Antitrust Division handles the other phases 
of the tire monopoly problem. 

While the two antitrust agencies have always endeavored 
to avoid duplication, this is the first instance of joint action 
by the two agencies on an industry-wide basis, according to 
the Committee. Walter C. Ploeser, Republican of Missouri, 
Chairman of the House Small Business Committee, praised 
the move by the Antitrust Division and the Federal Trade 
Commission. He expressed the hope of the Committee that 
the type of cooperation indicated in the tire industry case might 
be a forerunner of similar joint action in connection with a 
wide range of antitrust enforcement problems. 

In a letter to Mr. Ploeser, Robert E. Freer, Acting Chair¬ 
man of the Federal Trade Commission, disclosed that a reso¬ 
lution was adopted “authorizing an investigation of the rubber 
tire industry for the purpose of ascertaining whether condi¬ 
tions in that industry would warrant the Commission taking 
formal action as provided for under Section 2 of the Clayton 
Act * # * for fixing and establishing quantity limits”. 

The F. T. C. is the only agency with the power to establish 
such quantity limits so as to prevent price discounts which are 
“promotive of monopoly”. Until now, the Commission has 
not exercised these powers which were conferred upon it 
through the Robinson-Patman Amendment to the Clayton Act. 

Mr. Freer pointed out that F. T. C. planned to send a ques¬ 
tionnaire to tire manufacturers and mass distributors which 
would develop information as a basis for further action. The 
Commission expects that there will be the least possible dupli¬ 
cation of information requests on industry as a result of co¬ 
operative arrangements with the Antitrust Division. 

The House Small Business Committee began its investiga¬ 
tion into the problem of monopoly in the tire industry three 
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months ago. Previously, little Congressional attention has 
been given to the adequacy of antitrust enforcement in this 
industry. Preliminary investigation by the House Smal l Busi¬ 
ness Committee has shown that neither the Department of 
Justice nor the Federal Trade Commission has heretofore made 
a comprehensive and consistent effort to enforce the laws to 
stop monopoly in the tire industry. Mr. J. G. Grost of the 
House Small Business Committee staff was instrumental in 
handling the Committee’s interest in the joint action by the 
two antitrust agencies. 

Representative William H. Stevenson, Republican of Wis¬ 
consin, is Chairman of the Subcommittee on Monopolistic 
Practices. 

Text of Chairman Ploeser’s letter of July 3rd and Chairman 
Freer’s reply of July 11th follows: 

Honorable Garland S. Ferguson, 

Chairman, Federal Trade Commission, 
Washington, D. C. 

Dear Mr. Chairman: We understand that in ac¬ 
cordance with the suggestion made at our Executive 
Hearings on the tire industry staff members of your 
Agency and Justice’s Antitrust Division have met sev¬ 
eral times. 

We are very pleased to note that your two agencies 
are considering joint utilization of your specialized func¬ 
tions directed towards eliminating the monopoly prob¬ 
lems in the industry. 

We understand that the proposal has been made that 
the Federal Trade Commission undertake to investigate 
and correct the problem of unwarranted price discounts 
given by manufacturers to large purchasers. 

Inasmuch as your Agency has special powers to cor¬ 
rect such problems under Section 2 of the Clayton Act 
which the Justice Department does not have, the pro¬ 
posal seems to us to be a very constructive one. 

On behalf of our Committee, I wish to inform you 
that we are very much in favor of the suggestion that 
the Commission undertake to handle the price discrim- 
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ination aspects while the Justice Department handles 
the other phases of the tire monopoly problem. We 
hope that you will be able to take formal action along 
this line and that your Agency and the Department of 
Justice will work closely together so as to avoid dupli¬ 
cation and make most effective use of your resources. 

We should appreciate advice from you. 

Sincerely, 

(S) Walter C. Ploeser. 

Honorable Walter C. Ploeser, 

Chairman, Select Committee on Small Business, 
House of Representatives, 

Washington, D. C. 

My Dear Mr. Chairman : In the absence of Chair¬ 
man Ferguson I acknowledge and thank you for your 
letter to him dated July 3, 1947, concerning prospective 
utilization by the Federal Trade Commission and the 
Department of Justice of their specialized functions 
towards elimination of monopoly problems in the tire 
industry. 

It is believed that your Committee will be interested 
in the fact that the Commission, last Monday, July 7, 
adopted a resolution authorizing an investigation of 
the rubber tire industry for the purpose of ascertaining 
whether conditions in that industry would warrant the 
Commission taking formal action as provided for under 
Section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act, for fixing and establishing quantity 
limits. Transmitted herewith, for the information of 
your Committee, is a copy of the Commission’s resolu¬ 
tion. The questionnaire referred to therein is to be sent 
to tire manufacturers and mass distributors after it has 
been discussed with the appropriate representatives of 
the Bureau of the Budget. Circumstances do not per¬ 
mit the questionnaire or the resolution to be regarded 
as public documents at this stage. 

It is a pleasure to advise that the Commission has 
directed that its staff members handling this matter 
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work so as to avoid as far as circumstances will permit 
any duplication of the efforts of the Department of 
Justice. They are instructed to inform staff members 
of the Department of Justice working on rubber tire 
matters of the above action of the Commission and of 
the Commission’s desire to avoid duplication of effort. 
Our staff members have been in discussion wdth rep¬ 
resentatives of the Department of Justice in accordance 
with those instructions. 

Your interest in the Commission’s work on this 
problem is appreciated. 

Sincerely, 

R. E. Freer, 

Chairman. 


Exhibit B 

United States of America 

Before Federal Trade Commission 

At a regular session of the Federal Trade Commission, held 
at its office in the city of Washington, D. C., on the 7th day of 
July A. D. 1947. 

Commissioners: Garland S. Ferguson, Chairman, Ewin L. 
Davis, William A. Ayres, Robert E. Freer, Lowell B. Mason. 

In the Matter of an Investigation of the Rubber Tire 

Industry 

File 203-1 

Resolution 

Whereas, under section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act (49 Stat. 1526; 15 U. S. C. A. sec. 
13, as amended), the Federal Trade Commission may, after due 
investigation and hearing to all interested parties, fix and estab¬ 
lish quantity limits as to particular commodities where it finds 
that available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discriminatory 
or promotive of monopoly in any line of commerce; and 
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Whereas, the Commission is authorized by section 6 (a) of 
the Federal Trade Commission Act to investigate the conduct 
and practices of certain classes of corporations engaged in inter¬ 
state commerce and by section 6 (b) of said Act is authorized 
to require such corporations to file with the Commission spe¬ 
cial reports or answers in writing to specific questions and to 
furnish the Commission such information as it may require as 
to their conduct, practices, and their relation to other corpora¬ 
tions, partnerships and individuals; and 

Whereas, the Commission has information indicating that 
conditions such as those described in section 2 of the Clayton 
Act and recited in the first paragraph hereof may exist and that 
trade practices related thereto or based thereupon are carried 
on in the business of making, selling, and distributing rubber 
and synthetic rubber tires and tubes for use on motor vehicles; 

Now, therefore, be it resolved that each of the following 
corporations— 

Laher Spring and Tire Corporation, 26 and Magnolia, Oak¬ 
land, California. 

Gates Rubber Company, 999 So. Broadway, Denver, Colo¬ 
rado. 

Norwalk Tire & Rubber Company, Norwalk, Connecticut. 

Armstrong Rubber Company, Westhaven, Connecticut. 

Inland Rubber Corporation, 63 So. Clark St., Chicago, HI. 

Washington Rubber Company, 2001 Washington St., Chi¬ 
cago, Ill. 

Lakeshore Tire & Rubber Company, Des Moines, Iowa. 

The F. G. Schnuitt Rubber Company, T. R. R. and Union 
Avenue, Baltimore, Maryland. 

Kelly-Springfield Tire Company, Cumberland, Maryland. 

Corduroy Rubber Company, Grand Rapids, Michigan. 

Durkee-Atwood Company, 215 N. E. 7th St., Minneapolis, 
Minn. 

Cupples Company, 401 So. 7th St., St. Louis, Missouri. 

St. Louis Rubber Cement Company, Inc., 3984 West Pine 
Boulevard, St. Louis, Missouri. 

Rawhide Products Distributing Co., Kenilworth, New Jersey. 

Dunlop Tire & Rubber Corporation, Buffalo, New York. 
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United States Rubber Company, 1232 Sixth Avenue, New 
York, New York. 

Fiske Tire Company, 1232 Sixth Avenue, New York, New 
York. 

G. & J. Tire Division, U. S. Tire Dealers Corporation, 1232 
Sixth Avenue, New York, New York. 

Gillette Tire Division of U. S. Rubber Company, 1232 Sixth 
Avenue, New York, New York. 

Firestone Tire & Rubber Company, Akron, Ohio. 

General Tire & Rubber Company, Akron, Ohio. 

B. F. Goodrich Company, Akron, Ohio. 

Goodyear Tire & Rubber Company, Inc., Akron, Ohio. 

Mohawk Rubber Company, Akron, Ohio. 

Sieberling Rubber Company, Akron, Ohio. 

Dayton Rubber Mfg. Company, Dayton, Ohio. 

Master Tire & Rubber Company, Findlay, Ohio. 

Poison Rubber Company, Garretsville, Ohio. 

Mansfield Tire & Rubber Co., Mansfield, Ohio. 

Pharis Tire & Rubber Company, Newark, Ohio. 

Denman Tire & Rubber Company, Warren, Ohio. 

H. B. Eagan Mfg. Company, Muskogee, Oklahoma. 

Carlisle Tire & Rubber Company, Carlisle, Pennsylvania. 

Lee Rubber & Tire Company, Conshohocken, Pennsylvania. 

McCreary Tire & Rubber Corporation, Indiana, Pennsyl¬ 
vania. 

Pennsylvania Rubber Company, Jeannette, Pennsylvania. 

Sears, Roebuck and Co., 925 South Homan Avenue, Chicago, 
Illinois. 

Montgomery, Ward & Co., Inc., 619 West Chicago Avenue, 
Chicago, Illinois. 

Armstrong Tire & Rubber Co., Natchez, Mississippi. 

Holfast Rubber Company, Lakewood & Hill Avenues, At¬ 
lanta, Georgia. 

Keaton Rubber Co., Inc., 427 Adams Street, Newark, New 
Jersey. 

Oliver Tire & Rubber Co., 4343 San Pablo, Oakland, Cali¬ 
fornia. 

The Monarch Rubber Company, Fawcett Avenue, Hartsville, 
Ohio. 
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Western Auto Supply Co. (Mo.), 2107 Grand Avenue, Kan¬ 
sas City, Missouri. 

Western Auto Supply Co. (Calif.), 1100 South Grand Ave¬ 
nue, Los Angeles, California. 

Gamble Stores, Inc., 700 Wash. Avenue, Minneapolis, 
Minnesota. 

Gamble-Skogmo, Inc., 15 North 8th Street, Minneapolis 3, 
Minnesota. 

Continental Rubber Works, 1932 Liberty Street, Erie, Penn¬ 
sylvania. 

India Tire & Rubber Co., 1708 E. Market Street, Akron, 
Ohio. 

be required to file with the Commission a special report mak¬ 
ing answer in writing to the specific questions set forth in the 
attached Schedule A and furnishing the Commission with the 
information called for therein. Notice to said corporations to 
make such special report shall be in the form of an official 
letter signed by the Secretary of the Commission and dis¬ 
patched by registered mail. The answers and information re¬ 
quired of each corporation shall be submitted under oath within 
a period of thirty (30) days. 

By the Commission. 

[seal] (S) Ons B. Johnson, 

Secretary. 

Schedule A 

Submit the following information with respect to your com¬ 
pany and each of its wholly-owned subsidiaries engaged in 
the business of making, selling or distributing rubber and/or 
synthetic rubber tires or tubes for use on motor vehicles: 

1. Corporate name and address of principal office. 

2. Date and State of incorporation. 

3. Names of officers and directors. 

4. Name and address of each corporation engaged in mak¬ 
ing, selling and distributing rubber and/or synthetic rubber 
tires or tubes for use on motor vehicles, in which your com¬ 
pany or any of its wholly-owned subsidiaries owns corporate 
stock, showing in each instance the number and class of shares 
so held. 
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5. All price lists, bulletins, schedules, and announcements 
on prices, including list prices, billing prices, discount sheets, 
discounts, commissions and allowances, or copies thereof where 
the originals cannot be produced, and as published openly and 
generally to the trade by the corporation and its subsidiaries on 
all types of tires and tubes for the period October 1, 1946 to 
June 30, 1947, inclusive. 

6. A record of the names and addresses of customers dealt 
with during the periods October 1, 1946 to March 31, 1947, 
inclusive, and April 1, 1947 to June 30, 1947, inclusive, who 
received more favored treatment in the form of lower net 
factory prices, or otherwise, than is indicated by price lists, 
discount sheets, etc., called for by item 5. The record of in¬ 
formation thus furnished should show for each customer the 
“type of account,” for example, national, preferred national, 
selected national, approved national, chain store, cooperative, 
mail order, department store, oil company, original equipment 
manufacturer or jobber, or such other classification into which 
he has been placed, and show for each such customer the net 
unit prices f. o. b. factory applicable during the period 

(a) October 1, 1946, to March 31, 1947, inclusive; 

(b) April 1, 1947 to June 30, 1947, inclusive. 

7. All of the price lists, bulletins, schedules and announce¬ 
ments on prices, including list prices, billing prices, discount 
sheets, commissions and allowances, or copies thereof where 
the originals cannot be produced, as applied to transactions 
with each customer named in and listed in response to item 6 
above, and showing for each such price list, etc., the name of 
the particular customer to whom such list applied. 

8. All contracts or agreements and proposed contracts or 
agreements, or copies thereof where the originals cannot be 
produced, pursuant to the terms of which transactions were 
consummated with any customer named in response to item 
6 above or in accordance with any price list or other document 
submitted in response to item 7 above. The information called 
for under this item 8 includes all contracts and agreements 
which were effective for any part of the period October 1,1946- 
June 30, 1947, inclusive, although executed at a prior date. 
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9. All contracts or agreements and proposed contracts or 
agreements, or copies thereof where the originals cannot be 
produced, pursuant to the terms of which transactions were 
consummated during the period October 1,1946-June 30,1947, 
inclusive, whereby tires or tubes were delivered to owners of 
fleets of motor vehicles for their use, and in that connection 
furnish information showing for each such owner of fleets of 
motor vehicles the total number of tires and total number of 
tubes so delivered to each such customer during the period 
October 1,1946 to June 30, 1947, inclusive, along with a show¬ 
ing of the dollar value of such products delivered to each such 
customer during that period and the total amount collected 
from each such customer for use of such products during that 
period- 

10. A list showing the names and addresses of customers 
-designated or classified as national accounts, preferred na¬ 
tional accounts, selected national accounts, approved national 
accounts, chain store accounts, cooperative accounts, mail 
order accounts, department store accounts, oil company ac¬ 
counts, original equipment manufacturer accounts, and jobber 
accounts, and show for each such account into which classifi¬ 
cation it is placed. 

11. A recorchsfaowing for t h e accounts in each of the classifi¬ 
cations listed in response to item 10 above the following in¬ 
formation, for the period July 1, 1946 to June 30, 1947, 
inclusive: 

Percentage of total tale* 
- Number of of all tires and tubes sold 
Type of account account to this type of account » 

National........ . .. 

Preferred national_ _ _ 

Selected national__ _ _ 

Approved national_ _ _ 

Chain store_ _ _ 

Cooperative_ _ _ 

Mail order_ _ _ 

Department store__ _ _ 

Oil company_ _ _ 

Original equipment manufacturing_ _ _ 

Jobber___ _ _ 

> On a dollar basis, 1. c., the total dollar value of all sales of tires and tubes sold to customers classified 
as national accounts should be expressed as a per cent of the dollar value of all sales of tires and tubes 
to all customers during the period July 1,15MG to June 30,1947, inclusive. 

395059—56 - 11 
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5. All price lists, bulletins, schedules, and announcements 
on prices, including list prices, billing prices, discount sheets, 
discounts, commissions and allowances, or copies thereof where 
the originals cannot be produced, and as published openly and 
generally to the trade by the corporation and its subsidiaries on 
all types of tires and tubes for the period October 1, 1946 to 
June 30, 1947, inclusive. 

6. A record of the names and addresses of customers dealt 
with during the periods October 1, 1946 to March 31, 1947, 
inclusive, and April 1, 1947 to June 30, 1947, inclusive, who 
received more favored treatment in the form of lower net 
factory prices, or otherwise, than is indicated by price lists, 
discount sheets, etc., called for by item 5. The record of in¬ 
formation thus furnished should show for each customer the 
“type of account,” for example, national, preferred national, 
selected national, approved national, chain store, cooperative, 
mail order, department store, oil company, original equipment 
manufacturer or jobber, or such other classification into which 
he has been placed, and show for each such customer the net 
unit prices f. o. b. factory applicable during the period 

(a) October 1, 1946, to March 31, 1947, inclusive; 

(b) April 1, 1947 to June 30, 1947, inclusive. 

7. All of the price lists, bulletins, schedules and announce¬ 
ments on prices, including list prices, billing prices, discount 
sheets, commissions and allowances, or copies thereof where 
the originals cannot be produced, as applied to transactions 
with each customer named in and listed in response to item 6 
above, and showing for each such price list, etc., the name of 
the particular customer to whom such list applied. 

8. All contracts or agreements and proposed contracts or 
agreements, or copies thereof where the originals cannot be 
produced, pursuant to the terms of which transactions were 
consummated with any customer named in response to item 
6 above or in accordance with any price list or other document 
submitted in response to item 7 above. The information called 
for under this item 8 includes all contracts and agreements 
which were effective for any part of the period October 1,1946- 
June 30, 1947, inclusive, although executed at a prior date. 
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9. All contracts or agreements and proposed contracts or 
agreements, or copies thereof where the originals cannot be 
produced, pursuant to the terms of which transactions were 
consummated during the period October 1,1946-June 30,1947, 
inclusive, whereby tires or tubes were delivered to owners of 
fleets of motor vehicles for their use, and in that connection 
furnish information showing for each such owner of fleets of 
motor vehicles the total number of tires and total number of 
tubes so delivered to each such customer during the period 
October 1, 1946 to June 30,1947, inclusive, along with a show¬ 
ing of the dollar value of such products delivered to each such 
customer during that period and the total amount collected 
from each such customer for use of such products during that 
period. 

10. A list showing the names and addresses of customers 
designated or classified as national accounts, preferred na¬ 
tional accounts, selected national accounts, approved national 
accounts, chain store accounts, cooperative accounts, mail 
order accounts, department store accounts, oil company ac¬ 
counts, original equipment manufacturer accounts, and jobber 
accounts, and show for each such account into which classifi¬ 
cation it is placed. 

11. A record-showingforthe accounts in each of the classifi¬ 
cations listed in response to item 10 above the following in¬ 
formation, for the period July 1, 1946 to June 30, 1947, 
inclusive: 

Percentage of total sales 
' Number of of all tires and tubes soli 
Type of account account to this type of account • 

National_ _ _ 

Preferred national_ _ _ 

Selected national_ _ _ 

Approved national_ _ _ 

Chain store_ _ __ 

Cooperative_ _ _ 

Mail order_ _ _ 

Department store_ _ _ 

Oil company__ _ _ 

Original equipment manufacturing_ _ _ 

Jobber_ _ _ 

1 On a dollar basis, 1. o., the total dollar value of all sales of tires and tubes sold to customers classified 
as national accounts should be expressed as a per cent of the dollar value of all sales of tires and tubes 
to all customers during the period July 1,1946 to Juno 30, 1947, Inclusive. 

395039—56 - 11 
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12. A list of the names and addresses of the ten largest (in 
terms of volume purchased from your company or any of its 
wholly-owned subsidiaries) accounts in each of the classifica¬ 
tions listed in response to item 11 above, and show for each 
such account the total number of tires and the total number of 
tubes, with dollar amount thereof, for each customer for the 
period (a) October 1, 1946 to March 31, 1947, inclusive, and 
(b) April 1, 1947 to June 30, 1947, inclusive. 

13. A list of each brand applicable to tires and tubes sold 
during the period October 1, 1946 to March 31,1947, inclusive, 
and show for each such brand (whether advertised by your 
company or by some one of its accounts as a private brand) 
the classification of customers into which accounts were placed 
with respect to their dealing in any one or more of your brands 
or any one or more of the private brands handled by you dur¬ 
ing the period (a) October 1,1946 to March 31,1947, inclusive, 
and (b) April 1, 1947 to June 30, 1947, inclusive. (In that 
connection, specify for each such classification of accounts each 
of the brands applicable thereto.) 

14. Give the name and address of any customer in any one 
of the classifications named in response to item 13 above who 
during each of those periods handled any of the private brands 
exclusively, specifying the brand name or names involved. 

15. A showing of the total number of tires and the total 
number of tubes sold and the dollar value thereof, during the 
period October 1,1946 to June 30, 1947, inclusive, with respect 
to (a) your brands, and (b) private brands. 

16. A showing of the total number of 6.00 x 16.00 size tires 
and total number of 6.00 x 16.00 tubes sold during the period 
October 1, 1946 to June 30, 1947, inclusive, under (a) your 
brands, and (b) private brands. 

17/ A statement showing what per cent of the total number 
of tires and tubes sold during each of the following periods, 
(a) July 1,1946 to June 30,1947; and (b) July 1,1936 to June 
30,1937, were sold to independent tire dealers. 
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Exhibit C 

United States of America 
Before Federal Trade Commission 

At a regular session of the Federal Trade Commission held 
at its office in the City of Washington, D. C., on the 30th day 
of January 1948, A. D. 

Commissioners: Robert E. Freer, Chairman, Garland S. 
Ferguson, Ewin L. Davis, William A. Ayres, Lowell B. Mason. 

In the Matter of an Investigation of the Rubber Tire 

Industry 

File No. 203-1 

Resolution and Special Order 

Whereas, under section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act (49 Stat. 1526; 15 U. S. C. A., 
sec. 13, as amended), the Federal Trade Commission may, after 
due investigation and hearing to all interested parties, fix and 
establish quantity limits as to particular commodities or 
classes of commodities where it finds that available purchasers 
in greater quantities are so few as to render differentials on 
account thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce; and 

Whereas, the Commission is authorized by section 6 (a) 
of the Federal Trade Commission Act (38 Stat. 721; 15 
U. S. C. A. sec. 46) to investigate the conduct and practices 
of certain classes of corporations engaged in interstate com¬ 
merce and by section 6 (b) of said Act is authorized to require 
by special orders such corporations to file with the Commis¬ 
sion special reports furnishing to the Commission such infor¬ 
mation as it may require as to their conduct, practices, and 
relation to other corporations, partnerships and individuals; 
and 

Whereas, The Firestone Tire & Rubber Company, 1200 Fire¬ 
stone Parkway, Akron 17, Ohio; The B. F. Goodrich Company, 
500 South Main Street, Akron, Ohio; The Goodyear Tire & 
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Rubber Company, Inc., 1144 East Market Street, Akron, Ohio; 
and United States Rubber Company, 1230 Avenue of the 
Americas, New York 20, New York, are corporations manu¬ 
facturing rubber and synthetic rubber tires and tubes for use 
on motor vehicles and are engaged in interstate commerce in 
the distribution and sale thereof to the extent that their com¬ 
bined total sales of said commodities constitute SO percent, 
more or less, of all sales of said commodities within the United 
States; and 

Whereas, the Commission has information indicating that 
the corporations named in the immediately preceding para¬ 
graph grant differentials in price to purchasers of tires and 
tubes on account of the quantities purchased and that pur¬ 
chases in greater quantities from said corporations may 
be so few that the differentials granted on account thereof may 
be unjustly discriminatory or promotive of monopoly in one 
or more lines of commerce; and since the Commission must be 
more fully informed in that respect before it determines 
whether to conduct an investigation and hearing as provided 
for in that section of the Clayton Act cited in the first para¬ 
graph hereof; 

Now, therefore, be it resolved that the Firestone Tire & 
Rubber Company, The B. F. Goodrich Company, the Good¬ 
year Tire & Rubber Company, Inc., and United States Rubber 
Company each be ordered to file with the Commission on or 
before February 24,1948, a special report in writing and under 
oath for itself and for each of its wholly-owned subsidiaries 
(engaged in manufacturing, selling or distributing rubber or 
synthetic rubber tires or tubes) showing or furnishing, sepa¬ 
rately for itself and for each of its said wholly-owned subsid¬ 
iaries, with respect to sales (excluding export sales) of rubber 
and synthetic rubber tires and tubes for use on motor vehicles: 

1. (a) The total number of purchasers to whom it sold 
tires or tubes, or both, during the year January 1 to December 
31,1947, exclusive of Federal and State governments and agen¬ 
cies and political subdivisions thereof and purchasers from its 
retail stores. 

(b) Its total net dollar sales of tires and tubes during the 
year January 1 to December 31, 1947, exclusive of sales to 
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Federal and State governments and agencies and political sub¬ 
divisions thereof and sales through its retail stores. 

2. (a) The name and address of each purchaser, exclusive of 
Federal and State governments and agencies and political sub¬ 
divisions thereof, to whom its total net dollar sales of tires or 
tubes, or both, during the year January 1 to December 31,1947, 
amounted to $100,000 or more, and with respect to each pur¬ 
chaser so named, its total net dollar sales to him for that period. 

(b) All price lists, discount sheets, contracts, agreements or 
any other documents which provided the basis for the prices 
to each purchaser named in response to 2 (a) with a specifica¬ 
tion of the document or documents applicable to each purchaser 
so named. 

It is therefore ordered that you, [name of company] file 
said special report. 

By the Commission. 

Otis B. Johnson, 

Secretary. 

Exhibit D 
Re: File No. 203-1 

Investigation of the Rubber Tire Industry 

Gentlemen: In response to a resolution of the Federal 
Trade Commission on July 7,1947, you and others filed special 
reports furnishing information with respect to sales of tires and 
tubes. The information obtained in response to that resolu¬ 
tion proved to be insufficient for the purpose of-ihe investiga¬ 
tion which was to determine whether the frsfts were such as to 
warrant proceedings looking towards the fixing and establishing 
of quantity limits on rubber tires and tubes under the quantity- 
limit proviso of the Clayton Act, as amended by the Robinson- 
Patman Act. 

Thereafter, the Commission, by appropriate resolutions and 
special orders, required the larger tire manufacturers to file spe¬ 
cial reports furnishing additional information so that the Com¬ 
mission could be more fully advised in the matter. For the 
same reason, it becomes necessary to obtain substantially the 
same information from you. 
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Accordingly, you are requested to file with the Commission 
within one month from the date of this letter a report for your 
company and for each of its wholly-owned subsidiaries (en¬ 
gaged in manufacturing, selling or distributing rubber or syn¬ 
thetic rubber tires or tubes) showing or furnishing, separately 
for your company and for each of its wholly-owned subsidiaries, 
with respect to sales (exclusive of export sales) of rubber or 
synthetic rubber tires and tubes for use on motor vehicles: 

(1). (a) The total number of purchasers to whom it sold tires 
or tubes, or both, during the year January 1 to December 31, 
1947, exclusive of Federal and State Governments and agencies 
and political subdivisions thereof, and purchasers from its retail 
stores. 

(b) Its total net dollar sales of tires and tubes during the year 
January 1 to December 31, 1947, exclusive of sales to Federal 
and State governments and agencies and political subdivisions 
thereof and sales through its retail stores. 

2. (a) The name and address of each purchaser, exclusive 
of Federal and State governments and agencies and political 
subdivisions thereof, to whom its total net dollar sales of tires 
and tubes, or both, during the year January 1, to December 
31, 1947, amounted to $100,000, or more and with respect to 
each purchaser so named, its total net dollar sales to him for 
that period. 

(b) If the number of purchasers named in response to 2 
(a) does not amount to fifty (50), then the names and ad¬ 
dresses of a sufficient number of the next largest purchasers, 
exclusive of Federal and State governments and agencies and 
political subdivisions thereof, to make the total number of 
purchasers named in response to 2 (a) and 2 (b) not less than 
fifty (50), and with respect to each purchaser so named, its 
total net dollar sales to him during the year January 1 to De¬ 
cember 31, 1947. 

(c) All price lists, discount sheets, billing prices and ad¬ 
justments thereto, contracts, agreements, or any other docu¬ 
ments which provided the basis for the prices to each 
purchaser named in response to 2 (a) and 2 (b), with a speci¬ 
fication of the document or documents applicable to each pur¬ 
chaser so named. 
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3. If you do not sell tires and tubes generally, in all of the 
States of the United States, a statement as to those States in 
which you do generally make sales. 

Where any of the data asked for is not available, please con¬ 
tact the Commission immediately for the purpose of working 
out a satisfactory arrangement. 

Your prompt submission of the information requested will 
be appreciated. 

By direction of the Commission. 

Otis B. Johnson, 

Secretary 


May 10,1948. 


Exhibit E 


Federal Trade Commission 


WASHINGTON 

Office of the Secretary 
Re: Hie No. 203-1 

Investigation of the Rubber Tire Industry 

Address Communications to Federal Trade Commission. 
In replying please quote. .... 

Dear Sir: The Federal Trade Commission is investigating 
quantity prices and their effects in the rubber tire industry. 
The purpose of this investigation is to determine whether the 
Commission should undertake to fix a quantity limit on tires 
and tubes, i. e., a limit on the quantity of tires and tubes that 
a purchaser would have to buy in order to get a seller’s lowest 
quantity price. The Commission is authorized by law (section 
2 (a) of the Clayton Act, as amended by the Robinson-Pat- 
man Act) to fix such a quantity limit when it finds that the 
number of purchasers in the greater quantities for which lower 
prices are granted are so few as to render the lower prices un¬ 
justly discriminatory or promotive of a monopoly. . ■ 

• As a part of that investigation, and to supplement informa¬ 
tion previously obtained from other sources, certain facts as to 


L 
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your operations during the year 1947 are desired. Accord¬ 
ingly, you are requested to complete the enclosed questionnaire 
and return it to the Commission at your earliest convenience. 
Information obtained from individual dealers during this in¬ 
vestigation will not be made public except in composite form 
which will not reveal specific facts as to an individual dealer. 

Please carefully consider and accurately answer each of the 
questions asked. The information you supply may be very 
important in any future proceeding to fix a quantity limit. In 
order to expedite the investigation please mail your com¬ 
pleted questionnaire within one week after you receive same, 
using the enclosed addressed envelope which requires no¬ 
postage. 

Thank you for prompt cooperation. 

By direction of the Commission. 

(S) Otis B. Johnson, 

Enclosure. Secretary. 

Federal Trade Commission 
I n re Investigation of the Rubber Tire Industry 

File 203-1 

1. Firm name. 

Street address. 

City. Zone. State. 

2. What percentage of your total sales of new tires and tubes- 

in 1947 were sold to dealers?. % 

To consumers?. % 

3. What were your total dollar purchases of new tires and 

tubes in 1947? $. 

4. What brands of new tires and tubes did you handle in 1947?^ 
From whom did you purchase them? What were your total 
dollar purchases from each supplier? 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


... $ 
... $ 
... $ 
... $ 
... S 


Supplier 


Brandi 


Amount 
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-5. How many truckload lots (10,000 lbs.) of new tires and 
tubes did you purchase in 1947, and what was their total 

dollar value?.truckload lots of 10,000 lbs. 

• valued at $....* . . . . v 

6. How many carload lots (20,000 lbs.) of new tires and tubes 
did you purchase in 1947, and what was their total dollar 

value?.carload lots of 20,000 lbs. valued at 

$ . 

7. In what quantity lots (other than truckload or carload lots) 
did you generally purchase new tires and tubes in 1947? 


S. Who were your principal competitors in the resale of new 

tires and tubes in 1947, and what brands did each handle? 

Name Brands 

( 1 ) . 

( 2 ) . 

(3) . 

(4) .. 

( 5 ) ... 

(If you need more space or want to make some comment, use 
the other side of this questionnaire. None of the information 
you furnish will be made public except in composite form 
which does not reveal specific facts as to specific sellers or pur¬ 
chasers. Please sign and mail to the Federal Trade Commis¬ 
sion in the addressed envelope which was sent to you with this 
questionnaire. It requires no postage.) 

All of the statements hereon are true and correct to the best 
of my knowledge and belief: 

(Signed). 

(Title). 

Date. 1948. 

Cross-Motion of Plaintiffs for Summary Judgment 

Come now the plaintiffs in the above-entitled causes and 
upon the pleadings filed herein and upon the several affidavits 
filed in opposition to defendants’ motion for summary judg¬ 
ment, and respectfully move the Court for summary judgment 
pursuant to Rule 56 of the Federal Rules of Civil Procedure. 
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With the leave of the Court, granted in open Court, after 
consent of defendants, this cross-motion for summary judg¬ 
ment is filed nunc pro tunc. . 

Affidavit of Warren W. Leigh in opposition to motion of certain 
defendants for summary judgment 

INDEX. 

. . 


I. Affiant’s Qualifications_ 169 

II. The Purpose of This Affidavit_ 170 

III. The Basic Facts of Tire Marketing_ 171 

A. Sizes, Types, Lines and Brands of Tires_ 171 


Chart I—Primary Tire Distribution Channels to 

Motorists and Truckers_ 174 

Tire Retailers_ 175 

Wholesaler-Retailers_ 176 

Private Brand Distributors_ 177 

.. Deferred-Sale and Nonsale Marketing Arrange¬ 
ments_ 178 

C. How Tires Are Priced_ 180 

Chart II—A Diagram Illustrating the Shifting of 

.Costs Where Different Channels and Tire Dis- 

.tribulions Are Utilized. 1947___ 182 

Marketing Through Tire Retailers and Wholesaler- 

Retailers_ 184 

Marketing Through Private Brand Distributors_ 186 

D. Variety in Manufacturers’ Marketing Policies_ 187 

E. Variety in Buyers’ Policies_ 187 

IV. The Material Issues of Fact_ 188 

V. The Commission’s Statement and Findings on $600,000 Annual 

Volume_ 189 

A. The Conflict Between the Commission’s Findings and 

the Facts as to Whether Available Purchasers Are so Few. 189 

B. The Conflict Between the Commission’s Findings and 

the Facts as to Whether the Differentials Are on 
Account of Quantity_ 191 

C. The Conflict Between the Commission’s Findings and 
.the Facta as to Whether There Is a Trend to Monopoly 

in Larger Tire Buyers_ 194 

D. The Conflict Between the Commission’s Findings and 

the Facts as to Whether There Is a Trend to Monopoly 

in Large Manufacturers_ 203 

VI. The Commission’s Statement and Findings on 20,000 Pounds.. 207 

A. The Conflict Between the Commission’s Findings and 

the Facts With Respect to Annual Volume Discounts.. 207 

B. The Conflict Between the Commission's Findings and 

the Facts on 20,000 Pound Order Discounts_ 208 

VII. Effects of the Rule_ 213 
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Affidavit of Warren W. Leigh in opposition to motion of certain 
defendants for summary judgment • . r 

County of New York, r _ 

State of New York,, ss: ■ 

Warren W. Leigh, being first duly sworn, deposes and says: 

1. This affidavit is submitted in opposition to the motion of 
defendants other than defendant Lowell B. Mason for sum¬ 
mary judgment. Affiant, a marketing economist retained by 
counsel for certain of the plaintiffs in this Consolidated Action, 
has collected and states in this affidavit some of the basic facts 
of the tire industry upon which plaintiffs will rely for their con¬ 
tentions that Quantity-Limit Rule 203-1 (hereafter sometimes 
referred to as the “Rule”) is arbitrary, capricious and based 
on findings contrary to fact and that there exist genuine issues 
as to material facts. 

I. Affiant's Qualifications 27 

2. I am Dean of the College of Business Administration and 
Professor of Business Administration at the University of 
Akron. I have studied the marketing of rubber tires and tubes 
for almost 30 years, and have followed closely every step taken 
in the present proceeding since the Federal Trade Commission 
initiated its investigation of the tire and tube industry in 1947. 
Quantity-Limit Rule 203-1, the subject matter of this Consoli¬ 
dated Action, purports to be based in part upon my studies 
and writings. My Study “Automotive Tire Sales by Distribu¬ 
tion Channels” was submitted to the Commission by four of 
the plaintiffs herein (Appendix to Commission's Motion, p. 
1553, hereafter referred to as “Appendix”), and was specifi¬ 
cally relied upon by many of the interested parties who ap¬ 
peared before the Commission, including the principal pro¬ 
ponent of a Quantity-Limit Rule (Appendix, p. 1782). The 
Commission majority, in its “Statement of Basis and Purpose” 
(hereafter referred to as “Statement”), while misinterpreting 
this Study, relied heavily upon it (Appendix, p. 367 and Re- 

n Additional information regarding affiant’s qualifications is set forth in 
Appendix A annexed hereto. 
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print,* 8 p. 32 and fn. 7 thereto). The figures contained in this 
Study were also discussed at length by Commissioner Lowell 
B. Mason in his dissenting opinion (Appendix, pp. 388-389, 
Reprint, pp. 57-59). 

3. This affidavit is based on information collected by me 
over many years from all segments of the tire and tube industry. 

II. The Purpose of This Affidavit 

4. This affidavit is submitted to present to the Court those 
facts of the replacement tire and tube industry which relate 
to Quantity-Limit Rule 203-1. Those facts must be presented 
in this affidavit because the Commission’s Findings and State¬ 
ment do not contain them. The Commission’s Findings and 
Statement instead contain grossly inaccurate statements. The 
Commission has ignored important facts. It has misinter¬ 
preted numerous facts. Other essential facts have been left 
undeveloped. 

5. Quantity-Limit Rule 203-1 lacks a sound factual basis. 
The Rule will not promote competition. It will neither assist 
small business nor lower prices to small dealers. It will vio¬ 
lently disrupt the channels of trade at all levels of the industry. 
It will injure both large and small manufacturers, distributors, 
retailers, and the smaller concerns will suffer the most. No 
buyer or seller now knows the degree to which he will be hurt 
by this R ule. 

6. In order for the Court to evaluate the Commission’s Find¬ 
ings and Statement it must understand how the industry oper¬ 
ates. Accordingly, this affidavit will first describe the manner 

•The various statutes and FTC rules, procedures, orders, findings and 
statements which relate to FTC Quantity-Limit Rule 203-1 are printed in a 
number of separate official publications. These official documents were col¬ 
lected and reprinted in booklet form by some of the plaintiffs at a very early 
stage of the litigation, for the convenience of the court and counsel. This 
booklet is entitled “Reprint from United States Statutes, Code of Federal 
Regulations and Federal Register of materials relating to Federal Trade 
Commission Quantity-Limit Rule 203-1.” Copies of it were distributed to 
counsel for all parties many months ago. For the convenience of this Court, 
two additional copies of the Reprint are annexed to this affidavit, and cita¬ 
tions to it are given in the text of this affidavit. Additional copies may be 
obtained by request directed to counsel for plaintiff Goodyear Tire & Rubber 
Company, Inc. 
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in which replacement tires and tubes were marketed in the year 
1947 (the year upon which the Commission bases its findings); 

' t A i» ( ' * 

III. The Basic Facts of Tire Marketing 

A. SIZES, TYPES, LINES OF BRANDS OF TIRES . 

7. Tires are produced in a great variety of sizes, types and 
lines. Size refers to dimensions—for example, 6.00 x 16. Dif¬ 
ferent types of tires are made for passenger cars, trucks, buses, 
tractors and other off-the-road equipment, airplanes and a mul¬ 
titude of other uses. Any one size and type of tire may be 
made in several quality grades, called “lines”, such as “pre¬ 
mium”, “100 level” (the grade furnished with new automo¬ 
biles) and lower quality “second line” and “third line”. A dis¬ 
tributor carrying a complete stock of a manufacturer’s tires 
would handle several hundred variations of sizes, types and 
lines, varying from the 2,640-pound tire for a large piece of 
off-the-road equipment to a 10-inch motor scooter tire. 

8. For the most part, tires bear trade names which include 
the names of the companies which made them. In addition, 
some manufacturers make tires under trade names which they 
own but which are less widely advertised and do not have as 
wide a public acceptance as do the major brand. These are 
sometimes called “associated brands”. Finally, some manu¬ 
facturers produce “private” or “special brands” which they 
sell to chains or other distributors that prefer to sell tires bear¬ 
ing a brand or label identified and identifiable only with these 
distributors. 

9. Tires are sold to automotive manufacturers and for ex¬ 
port, as well as in the domestic replacement market. Since 
the Rule applies only to tires in the domestic replacement 
market, we deal here only with that market. 

B. HOW TIRES ARE MARKETED 

10. In a competitive industry, distribution patterns are ul¬ 
timately determined by what the consumer wants. This is 
the case in the tire industry. The retailer must offer the con¬ 
sumer what he wants, when he wants it, the way he wants it, 
and at the price he will pay. Since the range of consumer 
desires and needs is extremely broad, there is a corresponding 
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diversity in consumer outlets and marketing services offered. 
Variety is, in fact, a primary characteristic of tire marketing. 

11. The variety of outlets and marketing services available 
to meet consumer needs may be demonstrated by a few illus¬ 
trations. 

(a) A consumer who has had a blowout on a country road 
wants an outlet close by which carries his size tire. His need 
is satisfied by a crossroads garage or gasoline outlet with a small 
stock of tires in the popular sizes. Price and brand are not of 
primary importance under these circumstances. Like all con¬ 
sumers, he receives a warranty, but in his case it has special 
value since he can take it to a sales outlet near home and have 
it made good, if the tire turns out to be defective. 

(b) Another consumer decides to buy some new tires for the 
Summer season. He likes to shop around. To him, distance 
from his home to a tire outlet is relatively unimportant. He 
wants the best tire he can get at a low price. His j udgment will 
be affected by the advertising he has seen, his experience and 
knowledge of tires. He may also have been influenced by the 
advertisement of a special sale in a local paper. He will visit 
several pre-selected places, although he may stop at a few addi¬ 
tional outlets which attract his eye. Probably he will want to 
trade in his old tires for a good allowance and drive away with 
his new tires on the car. 

(c) Another consumer, also needing tires for the Summer, re¬ 
acts quite differently. For years, he has been buying at his 
neighborhood tire outlet from a man he knows. The store gives 
excellent service, charges fair prices and stocks a tire brand the 
consumer likes and trusts. He drives directly to the store, 
merely asks the price of the new tires and his trade-in allowance 
and instructs that the tires be mounted. 

(d) Another consumer, living on a farm, decides to order two 
tires by mail. He is experienced with mechanical equipment 
and manual labor and has the time and tools to mount the tires 
himself. His experience with this particular mail-order house 
has been good and it gives a warranty; the particular tire brand 
is unimportant to him. The price must be lower, since he can¬ 
not trade in his old tires and must pay delivery charges on 
the new. 



(e) A suburban commuter one morning finds that he has a 
flat. He tells his wife to call the corner filling or service sta¬ 
tion. 29 Upon his return that night, the spare has been mounted 
and the flat is being fixed. When he goes to pick up the wheel, 
he is told he needs a new tire. He asks the prices of different 
quality grades, then purchases a tire. The station may not 
have the tire in stock, but can get it; he can drive by next day 
and pick it up. The station charges the tire to his account.; { 

(f) The owner of a dozen gravel and cement trucks will seek 
a tire outlet which stocks truck tires and has heavy equipment 
to handle and change truck tires both at the outlet and on the 
road. Generally this buyer has his tires retreaded, if they can 
be; however, if new tires are necessary he wants a good tire 
at a low price plus a good warranty. Since he relies heavily on 
his supplier and his tire expense is considerable, he may want a 
contract with his dealer-supplier. These facilities and services 
he can ordinarily obtain only from a large tire dealer. 

12. To satisfy the needs of these consumers and the many 
other types not included in these examples there must be retail 
outlets on the country roads, in the neighborhoods, and adja¬ 
cent to the business district. /: There must be outlets offering 
widely advertised tire brands and other outlets offering less 
well-known brands at lower prices. Some outlets must mount 
and inflate tires for their customers; others need only put the 
tire in the mail. Some outlets must carry a relatively complete 
inventory; others can get by on a small inventory or none at 
all, provided they can draw upon an adequate stock maintained 
in the vicinity. Some outlets will have a demand for a war¬ 
ranty recognized everywhere; in other cases the customer will 
rely primarily on the outlet from which he buys the tire. All 
of these outlets will vary greatly as to size, services, costs and 
prices. 

13. To provide this variety of outlets and services and to pro¬ 
vide consumer convenience, there must be a wide diversity in 
the number and types of middlemen through whom tires move 
from the factory to consumers. - The following chart (Chart I) 
portrays the tire distribution pattern: 

29 The 1929 and 1939 United States Census of Distribution employed the 
term “filling station”. “Service station” is the preferred appellation today. 
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- 14. Contrary to the facts evident from Chart I, the Com* 
mission has assumed that all purchasers from manufacturers, 
are retailers, reselling to consumers, and that there is no difr 
ference between them except as to their size and the prices 
they pay. The fact is that these middlemen differ greatly:. ; 

(a) in the way they buy tires, - 

(b) in the way they sell tires, and v. . . ^ 

(c) in the marketing functions they perform.* i - :. ; 

15. Tire Retailers: •? . •’ -.1 • > - 

(a) The largest group of tire retailers, numerically, consists 

of a most diversified and varied aggregation of outlets which 
handle tires as a side line only. These outlets, numbering 
over 300,000, include service stations, garages, general mer¬ 
chandise stores, country stores, automobile agencies, and road* 
side restaurants. /. n . " . >-•; ; ‘ . 

- (b) Another class of tire retailers is composed of those who 

sell primarily tires, batteries and accessories—the so-called 
"Tire, Battery and Accessory Dealers”.; This group constitutes 
about 6.3 percent of all retailers who sell tires. 30 d Almost one- 
half of these establishments—3 percent of the total— are spe¬ 
cialized tire dealers, that is tires and tubes constitute 50 percent 
or more of their sales. They carry heavy inventories, have 
premises and equipment for servicing large truck, automobile 
and, perhaps, off-the-road vehicles. They usually retread tires. 
They also generally wholesale tires. Most of them also sell 
other merchandise, such as electrical appliances, radio, and TV* 
gardening equipment and toys. V .• u 

(c) Most tire retailers handle only a single manufacturer’s 
tires, because of the inventory investment required* The 
smallest retailer may carry only two or three tires of each of 
the most popular sizes. Ten sizes would enable such a retailer 
to fill most requests. A larger retailer may stock several hun¬ 
dred types and sizes. Rarely will he carry a complete stock 
of all tires manufactured by his supplying company. None* 
theless, despite the problem of inventory, there are retailers, 
called “split accounts,” who handle the tires of more than one 
manufacturer. 

* Ratio of 20,628 Tire, Battery and Accessory dealers (1948 Census) to- 
estimated 325,000 tire sellers in 1947. J 

S95059—56-12 
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• (d) The tire retailer may buy directly from the manufac¬ 
turer, either from the factory or a factory branch or warehouse. 
He also may buy indirectly: (1) through another, larger re¬ 
tailer, in which case his supplier is called a “distributor,” 
“dealer,” “key dealer” or “supply point dealer,” and he is called 
an “associate dealer” or “subdealer”; or (2) through a 100% 
wholesaler or jobber, although these specialized middlemen 
are not too numerous in tire marketing; or (3) through a chain 
store organization, such as Western Auto Stores, in which case 
he is called an “associate store”; or (4) through an oil company, 
as many service stations do. 

(e) The large majority of tire retailers described above have 
many characteristics in common. Generally, they are rela¬ 
tively small buyers, they perform a limited distribution role 
(retailing) and they require expensive and extensive distribu¬ 
tion services from their suppliers. They carry small invento¬ 
ries and, hence, need access to the large stock of tires 
maintained by their suppliers or their suppliers’ distributors 
within a few hours call. They require their suppliers to trans¬ 
port tires from factory to district warehouse and, frequently, 
from district warehouse to local warehouse. They draw heavily 
on their suppliers for advice, assistance, training and sales ma¬ 
terials. They do little advertising and sales promotion, rely¬ 
ing mainly on their suppliers’ programs. They purchase in. 
small quantities and thus require a considerable amount of 
sales effort, salesmen’s time and paper work for each dollar 
of tires they buy. They rely on their suppliers to make good 
any warranty they give. Because of their limited resources, 
they present their suppliers with a definite credit problem. 

16. Wholesale-retailers: 

(a) One type of wholesaler-retailer is the large specialized 
tire dealer. He sells manufacturer-brand tires at retail to mo¬ 
torists, truck tires to commercial accounts and at wholesale 
to “associate dealers”' Typically, he sells about one-third of 
his unit volume to each of these three categories. Such sellers 
maintain sizable stocks of tires for their own needs and for those 
of their “associate dealers”. They also maintain the large 
premises and special equipment needed to service commercial 
customers and to retread tires for their customers and asso- 
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<ciate dealers. They assume the credit risk on sales to their 
.^associate dealers. They generally employ salesmen and adver¬ 
tise locally. They require their suppliers to furnish them with 
well-known brands of tires, product and price information, 
transportation of tires from the factory to their suppliers’ dis¬ 
trict warehouse, thence to their place of business, assistance 
in their local advertising, signs and display aids, advice on 
store planning, and assistance in personnel training and finan¬ 
cial planning. Their orders will be larger than the typical 
retailer’s, thus reducing sales time and paper work per dollar 
of tire sold. This type of wholesaler-retailer is variously called 
in the trade a “distributor,” “dealer,” “key dealer” or “supply 
point dealer.” 

(b) Some oil companies do a similar wholesale-retail busi¬ 
ness. While they sell at retail through a few service stations 
which they own and operate, most of their sales by far are at 
wholesale, to independently operated service stations. They 
make little effort to attract “commercial account” business and 
many have a much larger number of retail accounts than does 
i;he average distributor. Similarly, some chains buy manu¬ 
facturer-brand tires and resell them both through company- 
owned outlets and to associate stores. 

(c) The Commission in its findings 31 disregards the impor¬ 
tant wholesale, commercial sales, credit and service functions 
which are performed by these wholesaler-retailers (character¬ 
ized in Chart I as among the “Primary Wholesalers” and “Sec¬ 
ondary Wholesalers”). 

17. Private Brand Distributors: 

(a) Another group of concerns in tire marketing takes over 
from the manufacturers all of the retail functions, the whole¬ 
sale functions and some of the manufacturing functions as well. 
Typical of such buyers are the mail-order houses, such as 
Montgomery Ward; some of the chain stores, such as Western 

21 The word “findings” is used throughout this affidavit to refer to all 
official statements of fact made by the Commission, whether such state¬ 
ments appear in th* Commission’s “Findings” (Appendix, pp. 361-2, Reprint, 
;pp. 26-27) or in its “Statement” (Appendix, pp. 362-376, Reprint, pp. 27-42). 
I do not wish to imply that any or all of such statements are “Findings” in 
.a legal sense. ! 



Auto Stores; some of the oil companies such as American Oil 
Company; and the farm cooperatives, such as The National 
Cooperatives’, Inc. Such concerns buy private-brand tires. 
All the advertising of the brand name is done by the buyer, not 
the manufacturer. Some of such buyers design the tire and 
supply the molds used in making the tire; they may even sup¬ 
ply one or more of the principal raw materials. Such buy¬ 
ers purchase at the factory door and transport the tires from 
the factory to their own district warehouse and from the dis¬ 
trict warehouse to the shelves of the retailer. Such buyers 
present no credit problem to the manufacturer; consumer, 
retail and wholesaler credit are the responsibility of these buy¬ 
ers. The manufacturer need give no warranty running to the- 
ultimate consumer; that, too, the buyer assumes. Financial 
advice, personnel training and sales advice are not required 
of the manufacturer. 

(b) These buyers perform every function needed in sup¬ 
plying the consumer except the manufacture of the tire itself. 
Obviously, these buyers cannot and should not be equated to 
tire retailers purchasing manufacturers’ brand tires. 

(c) The Commission in its findings was not aware of or 
determined not to recognize the different and added functions, 
as indicated in Chart I, which distinguish these private brand 
distributors from tire retailers purchasing manufacturers’ 
brand tires. 

18. Deferred-Sale and Nonsale Marketing Arrangements .— 
Before concluding this description of tire distribution channels, 
some mention should be made of the several types of marketing 
arrangements under which sales by the manufacturer do not 
take place until the tires have moved far down the marketing 
channel, or not at all. 

(a) Some tire manufacturers own and operate a number of 
retail stores, called “company stores.” While these stores sell 
some tires at wholesale to associate dealers, a major part of 
their sales are at retail, to consumers. 

(b) A few tire manuafcturers have entered into contracts 
with private brand distributors under which the former process 
the primary materials owned by the distributors into finished 
tires. Under these arrangements, the only sale which may 
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ttake place is that made by the distributor to the ultimate 
consumer. ': 

(c) At least one “private brand distributor” has owned its 

own tire manufacturing company. Here no tire sale occurred 
until the marketer sold to the consumer. r 

(d) Several manufacturers have contracts with oil com¬ 
panies under which, in return for sales assistance which the 
oil company renders to the tire manufacturer, a sales commis¬ 
sion is paid to the oil company, based on the volume of sales 
made by the manufacturer direct to the service station dealers 
or oil jobbers supplied with gasoline by the oil company. 
Under such an arrangement there is no sale to the oil com¬ 
pany; the first sale,'is that from the manufacturer to the oil 
jobber or service station. 

(e) A number of manufacturers have contracts with opera¬ 
tors of large fleets of buses and taxicabs, under which the 
manufacturers rent tires to and service tires for the fleets at 
a stated fee. Under these “mileage rental” arrangements, no 
sale of tires is involved. 

19. As shown above, there are significant differences between 
various tire marketers as to the marketing functions, services 
and facilities, if any, the manufacturer supplies to the marketer, 
and as to the marketing functions, service and facilities, if any, 
the marketer ads before he resells to another marketer or to the 
consumer. At one extreme, the manufacturer does nothing 
but manufacture. At the other, he does practically everything. 

(a) When tires are sold by a manufacturer to a small tire 

retailer, the manufacturer ships the tires and bears all the costs 
involved in shipment and delivery; he spends money in adver¬ 
tising the tire brand, and he passes part of the cost on to the re¬ 
tailer; he extends credit and runs a credit risk; he services the 
retailer and makes available to him any number of dealer aids. 
All of these functions involve costs to the manufacturer, and, 
quite properly, a proportionate share of this expense is passed 
•on to the retailer. : 

(b) When distribution is through wholesaler-retailers, the 
manufacturer is relieved of some of the sales difficulties and 
costs just enumerated. Such buyers carry large inventories of 
tires, and anticipate local demands well in advance of the 




heavy sales seasons. This relieves the manufacturer of exces¬ 
sive warehouse facilities and reduces the manufacturer’s market 
risks. This type of distribution aids the manufacturer in main¬ 
taining his trade position and his coverage of the territorial 
market. Such buyers also solicit and sell commercial accounts, 
which provide the manufacturer a large truck-tire sales volume, 
snd by their tire knowledge and service save the manufacturer 
costly adjustments on these tires. In addition, they sell to and 
assume the credit risks on numerous small “associate dealers”. 

(c) Again, a quite different situation is involved when the- 
manufacturer sells private brand tires to a private brand dis¬ 
tributor. This distributor takes delivery at the mill door, it 
does all of its own advertising, warehousing and sales promo¬ 
tion, it pays cash for the tires it buys—indeed, it may even 
relieve the manufacturer of some of the manufacturing costs, 
such as design, cost of molds, etc. Accordingly, the price 
charged to the “private brand distributor” is less than that paid 
by the small retailer or large wholesaler-retailer; it reflects the 
savings in cost to the manufacturer. 

C. HOW TIRES ARE PRICED 

20. In a competitive market, the price of a commodity at 
any point in the distributive channel approximates the sum 
of the manufacturing costs and the costs of the distribution 
services or functions which have been performed or which the- 
seller is obliged to perform, plus a profit. The important vari¬ 
able, of course, is in the number and cost of distribution serv¬ 
ices or functions performed prior to any given point in the dis¬ 
tributive channel. As a result, the price is higher when the 
seller assumes most of the distribution functions and lower 
when the buyer assumes them. 

21. The price structure which exists in the tire and tube in¬ 
dustry is very complex; types of differentials are exceedingly 
numerous. However, the pricing of tires fundamentally fol¬ 
lows the laws for a competitive market: the price depends on 
the costs already incurred at the time of sale. The following 
chart ilustrates, in a generalized way, the division of the con¬ 
sumer’s purchase price in accordance with the functions per- 
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formed at various stages in the distribution process, where 
different marketing patterns are utilized. 

22. Chart II (see pp. 182-183) illustrates that: 

(a) In selling through the small tire retailer (from “manu¬ 
facturer” to “distributor-dealer” to “associate dealer” to “con¬ 
sumer”, as shown in the first column on Chart II), the tire- 
manufacturer bears a substantial part of the distribution costs. 
In a typical case in 1947, assuming that a consumer pays $15.20 
for his tire, $9.40 may go to the manufacturer, of which $6.30 
is for manufacturing costs (including processing, materials, 
overhead, production, administration, costs and profit) and 
$3.10 for distribution costs which include (i) warehousing in 
the distributor’s area, (ii) transportation from the factory to 
the district warehouse and from the district warehouse to the 
retailer’s place of business, (iii) national advertising of the 
manufacturer’s brand, (iv) salesmen’s calls on the distributor,, 
and (v) overhead and marketing administration costs. About 
$1.80 may go to the distributor-dealer for his wholesaling serv¬ 
ices. The remaining $4.00 goes to the associate dealer for his 
contribution to the distribution process—store operation and 
service to the consumer—for trade-in allowance and for his 
profit. 

(b) Where the distributor-dealer sells directly to the con¬ 
sumer, the manufacturer again receives $9.40 of the consumer 
dollar. The distributor-dealer, here performing all marketing 
functions not performed by the maufacturer, receives about 
$5.80. 

(c) When a manufacturer sells to a private brand distribu¬ 
tor—for example, to an oil company—tires which bear the dis¬ 
tributor’s name, the marketing costs are split differently. The 
manufacturing costs remain about the same—$6.20 (averaging 
slightly below the $6.30 for manufacturer brand tires because 
some private brand distributors bear part of the manufactur¬ 
ing cost by supplying molds, etc.). However, the manufac¬ 
turer here sells for only $7.15, because the distribution func¬ 
tions have been taken over by the oil company. The oil 
company receives $1.70 to cover its expenses, including the 
advertising of its brand name, central warehousing and 
shipping costs, and its profit. Another $2.00 will go to the 
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district office or oil jobber for salesmen, field warehousing, 
credit extension, delivery and profit. The remaining $4.35 
goes to the service station operator, to cover his costs of opera¬ 
tion, service to the consumer, trade-in allowance and his profit. 
Accordingly, the consumer pays a total of $15.20. 

(d) A fourth pattern exists in sales through chains, mail¬ 
order houses and cooperatives. These private brand distribu¬ 
tors may also buy for $7.15, like the oil company. Unlike the 
oil company, however, they may omit some of the distribution 
functions or limit the services offered. They may have no sales¬ 
men, or omit advertising of the brand name, or shift delivery 
charges to the buyer, or require the customer to pay cash, or 
avoid the high overhead of convenient retail stores or of the 
customary services to the consumer. Consumers willing to 
accept the product with such reduced services can buy the tire 
for $14.10. 

23. The costs of the various distribution functions performed 
at the different levels in the different distribution channels 
are reflected in the price differentials used by the manufacturers 
in selling to various buyers, as described below. 

24. Marketing Through “Tire Retailers” and “WholesaXer- 
Retazlers”. —The price structure used in selling to these buyers 
is a follows: 

(a) List Prices. —The manufacturers generally publish, for 
manufacturer-brand tires, a list of prices at which they suggest 
that these tires be sold to consumers. Consumers generally do 
not pay the suggested prices. Such list prices, however, are 
useful in the trade; they afford a point of reference from which 
the discounts, discussed below, are computed. These suggested 
prices are the same in remote parts of the country as they are 
near the tire factories; they include all freight from the factory 
to the retailer’s store. 

(b) Cash Discount. —A 2% cash discount is general in the 
industry. 

(c) Trade Discount. —Anyone who buys tires for resale, 
rather than for use, is accorded a “trade discount”. This dis¬ 
count is generally computed by percentage deductions from the 
list price. This discount reflects most of the cost of operating 
a small retail store. 
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(d) Wholesale Commission .—Any buyer who purchases 
‘tires for resale to retailers, rather than directly to consumers, 

is given a small additional percentage deduction, called a 
‘“wholesale commission”. 

Administration of this discount has been difficult. Manu¬ 
facturers have not been able to determine accurately what per¬ 
centage of a combined wholesaler-retailer’s sales were at whole- 
: sale, on which a wholesale discount was allowable, and what 
percentage were at retail. The manufacturers, lacking reliable 
information as to the proportion of wholesale sales made to re¬ 
tailers, have accorded to wholesalers a smaller discount than 
is normal for a wholesale discount in most industries. They 
have compensated the wholesaler for the remainder of his 
wholesaling functions within the annual volume discounts 
discussed in (f) below. 

(e) Quantity Discounts .—A small discount is commonly 
given to any buyer who places a single order in an amount 
-greater than a certain minimum quantity. The effect of this 
discount is to pass on to the buyer a part of the savings in cost 
which the larger order makes possible. 

In the first half of 1947, various discounts based on quanti¬ 
fies ordered at one time were given by various manufacturers 
ranging from 2 1 />% f° r orders of $100, up to a maximum of 
7% for orders of 10,000 pounds or more. In the latter half of 
1947, the only “quantity discount” given by most sellers was 
.2% for 10,000 pounds or more. At no time during 1947 was 
an additional “quantity discount” based on or given on account 
of an order in excess of 10,000 pounds. 

At times in other years, an additional discount of *4 percent 
to 2 percent was given for orders of 20,000 pounds or over. 
However, such a discount was not sufficiently large to provide 
a substantial inducement to purchasers to buy in 20,000-pound 
quantities, as compared with 10,000-pound quantities. 

There has never been in the industry, to my knowledge, a 
discount accorded to any buyer on condition that he order at 
•one time more than 20,000 pounds. 

(f) Annual Volume Discounts .—Differentials of this type 
are in general use in the sale of tires, whether the sale is from 
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the manufacturer to a tire retailer, or from the manufacturer 
to a wholesaler-retailer (such as a distributor-dealer or an oil 
jobber), or from a wholesaler-retailer to a retailer (such as an 
“associate dealer” or service station.) These discounts usu¬ 
ally take the form of an annual credit, by the seller to the ac¬ 
count of the buyer, of a percentage of the total purchases of 
the buyer from that seller in the preceding twelve months, the 
percentage becoming larger as the anunal volume of purchases 
becomes larger. 

This type of discount is not a “quantity discount”, as that 
term generally is used in the tire trade; it is a volume discount. 
It takes account of and reflects the various differences between 
dealers, the extent to which they perform the various market¬ 
ing functions (such as wholesaling), and the variations in the 
costs of sale and the credit and other services they receive. 
For each type of tire a manufacturer sells he will generally 
have a different schedule of annual volume discounts. 

25. Marketing through Private Brand Distributors .—These 
buyers generally perform all of the distribution functions. The 
savings resulting to the manufacturer are evidenced, naturally, 
in the lower prices they receive. 

(a) Some of these buyers purchase private brand tires on 
a flat price per unit basis. In addition to those functions dis¬ 
charged by the large wholesaler-retailers mentioned above, 
these distributors also undertake all advertising of the private 
brand, the credit and warranty risks, transportation, and the 
like. Reflecting the fewer functions performed by the manu¬ 
facturer, their buying price is below that paid by the whole¬ 
saler-retailers of manufacturer-brand tires. 

(b) A substantial portion of the sales to private brand dis¬ 
tributors is made on a “cost-plus” basis. Under this arrange¬ 
ment, the buyer, generally under a long-term contract, takes 
over all of the distribution functions assumed by the buyer 
described in (a) above and in addition may supply the molds 
and the principal raw materials to the tire manufacturer. As 
a result, the buyer pays the manufacturer only the manufac¬ 
turing cost plus an agreed-upon profit. 
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D. VARIETY IN MANUFACTURER’S MARKETING POLICIES 

26. Thus far considered are variety in product, in consumer 
and dealer requirements, in marketing channels and in prices. 
Great variety is found also in manufacturers’ marketing pol¬ 
icies. The differences in marketing policy among plaintiff- 
manufacturers are striking: 

(a) Some manufacturers sell only to dealers and consumers; 
they make no private brands and have no cost-plus contracts. 
Others do a majority of their business in private brands. 

(b) Some manufacturers have no company-owned stores. 
Others operate a number of retail outlets. 

(c) Some manufacturers use company-owned district ware¬ 
houses in large numbers on a national scale. Others own no 
warehouses in areas covering many states, counting on their 
vendees to do the warehousing. 

(d) Some manufacturers do a very high proportion of then- 
business with tire dealers. Others depend largely on buyers 
of private brands. 

(e) Some manufacturers manufacture all types of tires and 
tubes. Others make only tubes. 

(f) Some manufacturers sell a major brand plus several as¬ 
sociated brands. Others sell only one brand. 

E. VARIETY IN BUYERS’ POLICIES 

27. As pointed out in Paragraphs 13-24 above, there is even 
more variety in buyers’ policies than there is in manufacturers’ 
policies. Some buyers buy only private brands of tires; others 
only manufacturer brands. Some buyers sell only at wholesale, 
others only at retail and some do both. Some sell in the com¬ 
mercial market and some do not. Some offer many services and 
others few. Some stock several hundred types and sizes; for 
others a stock of 30 tires or less suffices. Some deal only in 
passenger car tires, others only in truck tires, others only in 
farm machinery tires and still others only in motorcycle tires. 
Some buy at low prices, others at high. Some have high costs 
and others low. 

28. Quantity Limit Rule 203-1 does not distinguish between 
the different types and sizes of tires, between the different mar- 
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kets in which they are sold, between the different types off 
purchasers and sellers in such markets or between the different 
price structures that exist for different types and sizes of tires 
in different markets when sold by different types of sellers to • 
different types of buyers. It results from an assumption by 
the Commission that the prices for one size of one type of 
passenger car tire and one size of one type of truck tire show- 
the price structure “with substantial accuracy” (Appendix, p.. 
216, Reprint, p. 15) and on the further assumption that all' 
buyers are the same, all sellers the same and all markets the- 
same. Contrary to these assumptions, variety is the hallmark 
of the tire industry and cannot be ignored. 

29. These are the basic facts of marketing in the tire indus¬ 
try. The Commission’s “Statement” and “Findings” must be- 
measured against this background. 

IV. The Material Issues of Fact 

30. The quantity limit proviso requires the Commission to • 
make findings of fact. In purported compliance with this re¬ 
quirement, the Commission, in its “Findings” and “Statement 
of Basis and Purpose”, makes certain findings as to the facts, 
which findings are directly contrary to fact. The true facts 
may be summarized as follows: 

(a) There were in 1947 more than 96 actual purchasers in 
quantities greater than $600,000 annual volume. 

(b) There were in 1947 at least 103 concerns which were 
available to purchase in quantities greater than $600,000'’ 
annually. 

(c) The differentials accorded to purchasers in 1947 in quan¬ 
tities greater than $600,000 annual volume were not “on ac¬ 
count of quantity” (Appendix p. 367; Reprint p. 31). 

(d) The differentials accorded purchasers in 1947 in annual 
quantities greater than $600,000 have not created a trend tO' 
monopoly in larger tire buyers. 

(e) The differentials accorded purchasers in 1947 in annual 
quantities greater than $600,000 have not created a trend to' 
monopoly in larger tire manufacturers. 

(f) Annual volume discounts in the tire industry are not 
“arbitrary”. 
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(g) Annual volume discounts in the tire industry do not 
“accelerate” a “trend to monopoly” in larger purchasers and in 
fact no such trend exists. 

(h) The quantity limit based on 20,000 pounds ordered at 
one time for delivery at one time is arbitrary. 

(i) The number of actual purchasers in 1947 in quantities 
greater than 20,000 pounds ordered at one time for delivery at 
one time was over 1,000; this is not “few”. 

(j) The number of available purchasers in 1947 in quantities 
greater than 20,000 pounds ordered at one time for delivery at 
one time possibly exceeded 16,000 and certainly exceeded 4,000; 
neither of these is “few”. 

(k) Monopoly could not have been promoted by differentials 
based on orders at one time greater than 20,000 pounds, there 
having been no such differentials. 

(l) A quantity limit based on orders of 20,000 pounds is not 
necessary to prevent the promotion of monopoly in buying and 
selling; in fact, it would hurt the small buyers and sellers more 
than the large. 

The essential conflict between the Commission’s “findings” 
and the facts, which have been summarized above, will be dis¬ 
cussed in detail in Parts V and VI of this affidavit, which 
follow. 

V. The Commission’s Statement and Findings on $600,000 

Annual Volume 

A. THE CONFLICT BETWEEN THE COMMISSION’S FINDINGS AND 
THE FACTS AS TO WHETHER AVAILABLE PURCHASERS ARE SO FEW 

31. The statute permits the Commission to establish a quan¬ 
tity as a limit only when it finds that “* * * available pur¬ 
chasers in greater quantities are so few * * In this con¬ 
nection the Commission has found that in 1947 purchasers in 
annual quantities greater than $600,000 were 63 in number and 
that 63 are “so few”. Two basic errors of facts in this finding 
are: (i) there were in 1947 more than 96 actual purchasers in 
annual quantities greater than $600,000 and (ii) there were 
in 1947 at least 103 which were available to purchase in annual 
quantities greater than $600,000 but who did not, for various 
reasons. 
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32. The number of actual purchasers in greater quantities is 
substantially more than 63. 

(a) The Commission, in finding that there were only “63” 
purchasers in excess of $600,000 in 1947, included only pur¬ 
chasers from manufacturers and even so ignored purchasers 
from manufacturers’-owned stores. 

(b) There are additional purchasers, not counted by the Com¬ 
mission, who during 1947 purchased more than $600,000 worth 
of tires and tubes from sources other than manufacturers . 
Among 63 purchasers listed by the Commission is Atlas Supply 
Company, one of the two largest buyers of tires in the United 
States. Atlas resold all of its tires to distributing oil com¬ 
panies, among which the following nine companies purchased 
in quantities greater than $600,000 in 1947—Standard Oil Com¬ 
pany (New Jersey), Standard Oil Company of Ohio, Standard 
Oil Company of Indiana, Standard Oil Company of California, 
Standard Oil Company of Kentucky, Standard Oil Company 
of Pennsylvania, Colonial Beacon Oil Company, Humble Oil 
and Refining Company and Utah Oil Refining Company. 

(c) In addition, at least 19 large truck-tire users purchased 
tires in excess of $600,000 in 1947 from distributors. 

(d) Furthermore, at least 4 states, New York, Pennsylvania, 
California, and Texas and the Federal Government purchased 
tires in excess of $600,000 during 1947. 

(e) The Commission probably failed to include in its total 
of 63 a substantial number of “split accounts”, no one of whom 
purchased $600,000 in 1947 from a single supplier but each of 
whom, in that year, made purchases which aggregated over 
$600,000. From data revealed by the Commission, I am un¬ 
able to ascertain accurately how many of such accounts the 
Commission failed to include in its total of 63, and hence I 
merely call attention to the existence of such accounts in this 
affidavit. 

(f) Thus there were at least 96 “actual” purchasers who 
bought in excess of $600,000 of tires and tubes in 1947 and not 
“63” as the Commission stated. 

33. In addition, there were at least seven available pur¬ 
chasers in greater quantities which were not counted by the 
Commission. The Commission failed to include at least six 
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oil companies each of which, in 1947, received sales commis¬ 
sions on the purchase, by their petroleum customers, of tires 
costing over $600,000; such oil companies could have bought, 
for resale to such customers, a volume of tires exceeding $600,- 
000 annually. The Commission also failed to include at least 
one bus company which rented from manufacturers in 1947, 
under “mileage-rental” arrangements, more than $600,000 
worth of tires; this user, and undoubtedly other such users, 
coulc have bought in volumes exceeding $600,000 annually. . 

34. The Commission did not ascertain the correct number 
of actual or “available” purchasers in 1947 in volumes exceed¬ 
ing $600,000, as indicated above. The Commission did not 
have the essential facts before it at any stage of the proceeding 
on the basis of which it could have made a correct finding. I 
know of no attempt made by the Commission to get such facts 
from those in the industry who had them, despite the fact that 
various interested parties notified the Commission that such 
facts existed almost two years before the “hearing” was closed. 32 

B. THE CONFLICT BETWEEN THE COMMISSION’S FINDINGS AND 

THE FACTS AS TO WHETHER THE DIFFERENTIALS ARE ON AC- 
.’ COUNT OF QUANTITY 

35. Under the quantity limit proviso, the Commission must 
find that the differentials which are accorded to so few as to 
have the specified effect are on account of quantity. The Com¬ 
mission “found” that the differentials accorded to buyers of 
quantities greater than $600,000 in 1947 were “on account of 
quantity” (Appendix, p. 364, Reprint, p. 29). The Commis¬ 
sion gives as its basis for such a finding: 

* * * it having been established in the Goodyear case 
that the greater differential under the cost-plus contract 
was on account of quantity, other considerations to the 

a For example, see Data, Views and Argument submitted by The Goodyear 
Tire & Rubber Company, Inc., page 58 (Appendix, vol. 203-1-2-2 (Part One) 
page not numbered. The page number apparently should be 1092); Data, 
Views and Argument submitted by The B. F. Goodrich Company, pp. 45-46 
( Appendix, vol. 203-1-2-3, pp. 1733-34) ; both filed with the Commission on 
January 19, 1950. . . 

• 395050—56 - -13 
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contrary notwithstanding because an unusually large 
volume * * * resulted. 

and 

* * * by the same token, differentials under other 
methods or arrangements however designated or justi¬ 
fied are on account of quantity when greater quantities 
result (Appendix, p. 365; Reprint, p. 31). 

36. In so finding, the Commission is saying two things. 
First, that the Goodyear case decided that the differentials 
involved in cost-plus contracts are “on account of quantity”. 
This is a legal question, which I leave to the attorneys. Second, 
that all differentials are on account of quantity “when greater 
quantities result”. This key finding contains a major factual 
error. 

37. In the tire industry, marked differences in price result 
from differences in functions performed and from differences 
in the various methods of sale and delivery: 

(a) Tire retailers require the manufacturer to advertise the 
brand name on the tires they buy, to transport the tires from 
factory to district warehouse and from district warehouse te 
the tire outlet, to warehouse the tires at the factory and at 
district warehouses, to provide numerous salesmen’s calls and 
much paper work for the few tires sold, to give a warranty which 
rims to the consumer, to supply dealer aids, training and sales 
materials, and to run substantial credit risks. These outlets 
accordingly must be charged higher prices. Since the small 
tire outlets constitute the majority of small buyers, it follows 
that the higher prices to small tire retailers are largely ac¬ 
counted for by the method used in marketing through them. 

(b) Distributor-dealers and other large buyers of manufac¬ 
turer-brand tires such as jobbers and oil companies also receive 
the benefits of the manufacturers’ advertising and sales and 
promotion helps. However, these buyers perform wholesale 
and commercial sales functions for the manufacturer, hence 
they save the manufacturer warehousing, transportation,^ 
credit, sales and office expense, and the expenses incurred in 
dealing with small retailers. They are prepared to give the 
manufacturer’s brand better sales and service representation 
to commercial consumers than are sma.1 dealers. Logically^ 
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these differences in function and in method of sale and delivery 
result in savings to the manufacturer; these savings are among 
those which are reflected in lower prices to these accounts. 

(c) At the other extreme from small tire retailers are the 
cost-plus, private brand buyers. Such buyers take over from 
the manufacturer all of the tasks of advertising the brand, 
transportation, warehousing, salesmen’s calls, paper work, 
dealer aids, the credit risk in dealing with retailers and the 
warranty to consumers. To a lesser degree, this assumption of 
tasks is common to all types of very large purchasers. The 
result is that those who take over such tasks receive lower 
prices, which substantially or wholly reflect the costs of the 
tasks so assumed. From this it is clear that the lower prices to 
the largest buyers cannot be separated from the functions they 
perform and from the different methods of sale and delivery 
used in selling tires to them. 

For example, U. S. Rubber has a “Mutual Plan” agreement 
with its distributors. According to this Plan, U. S. Rubber 
agrees, by contract, to charge these distributors a price which 
differs from that charged its cost-plus purchasers only by the 
amount of the actual cost of performing the sale and distribu¬ 
tion functions it performs for these accounts but not for its 
cost-plus purchasers. This Plan has been in effect since 1936, 
I understand. 

TJ. S. Rubber Company obligates itself by contractual com¬ 
mitment to review, at the end of each year, its costs of sales 
to its distributors, then to adjust its prices to distributors, if 
necessary, so that its tires will be sold by it to them at prices 
equal to those charged the cost-plus purchasers/plus the cost 
to U. S. Rubber of selling and distributing to its distributors. 
Thus the U. S. Rubber Mutual Plan is designed to make the 
price differentials between its various types of customers reflect 
the cost differences arising from the different methods of sale 
and delivery to these different types of customers. 

(d) Accordingly, it cannot be said that the differentials in 
price throughout the tire industry “result” only from differ¬ 
ences in quantity; the fact is that very large differences in price 
can and do result from differences in functions performed and 
in methods of sale and delivery. 
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C. THE CONFLICT BETWEEN THE COMMISSION’S FINDINGS AND 
THE FACTS AS TO WHETHER THERE IS A TREND TO MONOPOLY 
IN LARGER TIRE BUYERS 

38. Under the quantity limit proviso, the Commission must 
find that the differentials on account of quantity are accorded 
to so few as to render the differentials “unjustly discriminatory 
or promotive of monopoly in any line of commerce * # *” The 
Commission found that the fewness of available purchasers 
in quantities greater than §600,000 annual volume 

* * * render(s) differentials on account thereof un¬ 
justly discriminatory against purchasers in smaller quan¬ 
tities and promotive of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged.” (Finding 1, Appendix, p. 361, Reprint, 

p. 26). 

The Commission gives as its principal support for this finding 
its interpretation of my Study entitled “Automotive Tire Sales 
by Distribution Channels.” (Appendix, p. 367, Reprint, p. 32.) 
The Commission states: 

In 1926, when such a differential was first granted, 
the smaller purchasers (the traditional dealer-distribu¬ 
tor group ) supplied, about 90 percent of the physical 
units demanded by the replacement market. Four 
years later in 1930, after they had felt the full force 
of the differential in the hands of the large competitor, 
the dealer-distributor group's position had slumped to 
70 percent. In 193Q other manufacturers began grant¬ 
ing similar differentials to other very large competitors 
of the small dealer-distributors, and eleven years later 
in 1941 only about 48 percent of the replacement market 
was being supplied by the dealer-distributor channel. 
There is a hiatus in the figures for the war years of 
1942 to 1945, inclusive, but those for 1946 show that 
the dealer-distributors had recaptured during the war 
years about 4 percent of the market so as to hold about 
52 percent. In 1947, however, there was an indication 
that the downward trend in the position of the dealer- 
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distributors had started again, for in that year it slipped 
to slightly under 52 percent of the physical volume. 7 


T Leigh Automotive Tire Sales by Distribution Channels (1948), 
submitted jointly by some of the largest tire manufacturers as a 
part of their Data, Views and Argument; In the Matter of The Good¬ 
year Tire & Rubier Company, 22 F. T. C. 232, 296-302 (1936). 

39. In the first place, my Study does not support the Com¬ 
mission: The Commission has misinterpreted my data, as is 
demonstrated in paragraphs 40 through 44 below. Secondly, 
as is demonstrated in paragraphs 45 through 54 below, the 
fact is that there is no monopoly being promoted among tire 
marketers: In 1947 tire dealers sold more tires than they did 
ten years earlier, dealers were more numerous, the rate of new 
entry was unusually high, they had less than the normal risks 
of retailing, independent tire dealers materially increased their 
share of the replacement tire market and their profits were 
larger. 

40. In my Study, the separating out year-by-year of descrip¬ 
tive tire-selling groups has created a statistical illusion; the 
Commission has based its finding on the illusion, not on the 
facts. 

(a) The Commission, in discussing what has happened in 
the industry, uses the phrase “traditional dealer-distributor” 
as descriptive of a group of small tire purchasers. In my Study, 
there is a classification “Distributors and Dealers.” This classi¬ 
fication is not synonymous with small purchasers; it does not 
describe any homogeneous group. As I pointed out in my 
Study, the “Distributors and Dealers” label is in fact an “all 
others” or “residual” category: it includes all those purchasers 
from manufacturers who were left after there had been sep¬ 
arated out those purchasers which were identifiable, from data 
then available, as being members of specific marketing groups, 
such as oil companies, chains, mail order houses, cooperatives, 
department stores, etc. 

(b) In 1926 the tire market was neither as highly differen¬ 
tiated as it is in 1947, nor were manufacturers’ marketing 
programs as elaborate, complex and varied. Hence, in 1926, 
most tire marketers were placed in an all inclusive “Dealer- 
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Distributor" group; only a small volume of sales by other types 
of marketers could be separated out. As the market ex¬ 
panded and developed, marketers became more distinctive in 
character and function and could be classified more readily. 
Furthermore, tire manufacturers refined their sales programs 
and bookkeeping methods. Consequently, between 1926 and 
1937, many marketers were transferred in my Study from the 
“Distributors and Dealers" group to a specific marketing group, 
i. e., oil companies, etc. 

(c) Over the years, the volume of tire sales of tens of 
thousands of service stations, buying from manufacturers on 
the regular tire dealer terms, was shifted from the “Distribu¬ 
tors and Dealers" group to the “Oil Companies" group when 
the oil companies from which they purchased gasoline began 
to earn sales commissions (described in Par. IS (d) above). 
After this shift in classification, such service stations continued 
to buy from the tire manufacturers and on the same terms as 
before, but the sales to them appeared under “Oil Companies" 
rather than under “Distributors and Dealers". 

(d) Over the years, tens of thousands of additional service 
stations and many automotive stores decided to buy tires from 
their suppliers of other merchandise, rather than from tire 
manufacturers. When such retailers so elected, their per¬ 
centage of the total replacement market was shifted, in my 
data, from the “Distributors and Dealers" category to “Oil 
Companies," “Chains," or whatever group contained their 
wholesale-supplier. 

41. In my Study upon which the Commission relies, I drew 
attention to these statistical illusions of change, in the follow¬ 
ing words: 

In the first place, this decline is to a certain extent a 
matter of definition. It is like saying that the farm is 
reduced in size because the farmer has fenced off ten 
acres for pasture. In the same manner year by year, we 
have “fenced out" certain petroleum outlets, coopera¬ 
tives, etc., that were formerly included in the dealer 
group. The next step should be to segregate “Car 
Dealer Sales" which would again reduce the volume of 
Distributor and Dealer business. 
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Secondly, tire dealers themselves are undergoing a 
tremendous transformation and this, in turn, changes 
the attention they pay to tire sales and, occasionally, it 
even shifts dealers into other sales categories. The 
National Association of Independent Tire Dealers’ 
studies and industry reports indicate the dealer-develop¬ 
ments that have taken place. Dealers today resemble 
tire dealers of fifteen years ago no more closely than a 
new Ford resembles the famous Model “T”. For 
example, a recent report states that President of 
NAITD, Clair V. Ward, who has been in the tire busi¬ 
ness for twenty-five years, plans a new “super-service 
station combining all the recent developments in service 
facilities with some innovations as yet not employed 
in the conventional stations * * This station is 
to have 12 lanes for gas and oil customers, ten-minute 
car washing, a recap plant and a complete body, fender 
and paint shop." Will Mr. Ward be a “Tire Dealer” 
or something else when this renovation is complete? 
This is but an example of the fact that the old-line tire 
dealer is gradually becoming a diversified merchant. 44 
• • • * * 

“Tires Service Station, September 1048, p. 61. 

“ On this subject see: Hobart, Don M., “The Tire Dealer Becomes 
a Merchant,” op. cit. and Schalk, A. F., “Significant Merchandising 
Trends of the Independent Tire Dealer,” op. cit. page 462. 

{Leigh, Automotive Tire Sales by Distribution Channels 
(1948), p. 16; Appendix, vol. 203-1-2-2 (part two), unpaged, 
but apparently intended to be p. 1569.) 

42. A tire marketer does not go out of business simply be¬ 
cause the Commission, or an economist, or a manufacturer’s 
bookkeeper shifts him from one category to another. Nor, on 
the other hand, does a category include the same tire market¬ 
ers in 1926 as in 1947 simply because the same label is used for 
the category in both years. 

43. In determining what has happened in the industry, the 
distribution data for the years 1926 through 1936 are unreliable 
for comparison with later years, because of the inherent sta¬ 
tistical problems involved, the changing patterns of distribu- 
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tion that occurred and the impact of the “Great Depression”. 
The most recent years, 1937 to 1947, while embracing the war 
years, are considerably more reliable. 

, 44. The data for the period 1937 through 1947 indicate that 
the “Distributors and Dealers” category “ held its own against 
the other identified channels of distribution. 

(a) The’figures in my Study for 1937-1947 are as follows: 


T ear 

1937 _ 

1938 - 

1939 _ 

1940 _ 

1941 _ 

1942-1945 _ 

1946_ 

1 War ycar»—no data available. 


Percent of units sold to 
“Distributors and Deal¬ 
ers’' category to total 
replacement sales 

_ 52.44 

-- 50. 81 

_ 50.64 

_ 48.41 

_ 48.19 

_ 52.20 

_ 51.72 


(b) Furthermore, between 1937 and 1947, the “Distributors 
and Dealers” category as a group more than doubled its sales 
of tire units and multiplied by two and one-half its dollar-sales 
volume. 

45. As discussed above (in Paragraphs 40 through 44), the 
Commission has misconstrued my Study and the significance of 
the “Distributors and Dealers” category it contains; the Com¬ 
mission has misinterpreted it as showing that a monopoly is 
being promoted in tire marketing generally. The fact is that 
tire marketing generally shows no such trend, as will now be 
demonstrated. 

46. The total number of tire retailers actually increased be¬ 
tween 1929 and 1939; it increased again between 1939 and 
1947. In 1929 the Retail Census of the United States shows 
the number of outlets selling tires as 163,538. A breakdown of 
Census data for types of establishments selling tires in 1939 
indicated a number for that year of 305,670. According to my 

” It should be noted that the “Distributors and Dealers” category, as used 
in my 1947 Study and by the Commission, does not include all of the inde¬ 
pendent tire dealers; see Par. 48, below. 













'estimates (Chart L p. 8 above) there were by 1947 approxi- 
anately 375,000 retailers buying tires. Adjusting for split ac¬ 
counts, a total of some 325,000 outlets sold tires in 1947. ’ 

• 47. Even if one looks only at the total number of purchasers 
from manufacturers, as distinct from the total number of tire 
retailers, it is apparent that the number of concerns is impres¬ 
sively large. The Commission gives the number of purchasers 
buying from manufacturers in 1947 as 48,198. This figure 
grossly underestimates the actual number, which is approxi¬ 
mately 98,000: 

(a) Instead of 48,198 purchasers as the Commission “found,” 
there were, in 1947, fully 65,000 purchasers buying direct from 
manufacturers, even without including associate dealers of 
company-owned stores. The number is determined as follows: 

Total number of direct purchasers from manufacturers, excluding 


associate dealers purchasing from company-owned stores-81,000 

Number of such purchasers selling only one brand of tire (about 65% 

of the above SI,000)___ 53,000 

Number of such purchasers selling more than one brand (the re- 
, maining about 35% of dealers average two-plus brands each— ; 

35% X 81,000-^-2+) ___12,000 

Total number of nonduplicating direct purchasers_ 65,000 


(b) The above does not include some 43,000 additional pur¬ 
chasers, consisting of associate dealers purchasing from manu¬ 
facturers’ owned stores. The Commission, in its questionnaires 
to the tire manufacturers, did not ask for information on the 
number or volume of these purchasers, in fact it expressly 
excluded them from its requests. Of this total, 33,000 remain 
after adjusting for split accounts. 

(c) Adding the figures set forth above in (a), 65,000, and 
in (b), 33,000, the total number of purchasers buying direct 
from manufacturers in 1947 approximates 98,000. 

48. I have thus far discussed above the number and pur¬ 
chase volume of (a) those included in my “Distributors and 
Dealers” category (Pars. 38-44) (b) those retailing tires (Par. 

46) and (c) those purchasing direct from manufacturers (Par. 

47) . Let us turn to a classification more significant for the 
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purpose of this proceeding: independent tire dealers. ^ When 
one looks at the number and sales volume of independent tire 
dealers, the absence of monopoly is again graphically illusr 
trated. According to my calculations, independent tire dealers 
accounted for 75.8 percent of unit tire sales in 1947. 



Estimated 

number 

Unit tire 
volume 

Percent 
total tire 
unit replace¬ 
ment salw 

Distributors and dealers direct-excluding company-owned 
stores_ 



* 

Associate dealers of: 

Company-owned stores. 

127,000 

32,513,000 

51.7 

Dealer-distributors. 




Associate stores of chains 


1.546,000 

2.5 
2L# 

Independent service station operators (local denier^) 

5, <0U 
180,000 

Total 

*•» vUU 


312.750 

46,559.000 

75.8 


49. The showing of such independent tire dealers in 1947 
was a substantial increase over their performance in 1937. 
The figures for 1937, comparable to the 1947 data given in the 

m A Par ‘ 48 above ’ are: Distribut °rs and dealers, etc., 
52.47c; Associate stores of chains, 1.9%; and Independent 
service station operators, 13.4%. It thus appears that inde¬ 
pendent tire dealers went from a total of 67.7% of the replace¬ 
ment tire business in 1937 up to 75.8% in 1947. Their growth 
m terms of units sold was even more marked: from 20 136 000 
units in 1937 to 46,559,000 units in 1947. ' ’ 

50. Moreover, net profits of independent tire dealers were 
substantially better in 1947 than they were a decade earlier. 
As shown above, sales in units had more than doubled and in 
dollar volume almost tripled between 1937 and 1947; at the 
same time, the net profit rate was rising from approximately 2 
per cent or less on sales in 1936-1937 to an average of about 
o-6 per cent on sales in 1947. 


** Excluding from the term “independent”, as does the Census, (1) all 
Lemair 0pe ™ te ^ oil companies and (2) all stores operated by 
and by " “ 3 ^ ° r m0re OTtICt8K by maU <*>« *><««. 
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51.. Further evidencing the absence of monopoly, tire retail¬ 
ing has been an expanding business. Six firms entered the tire 
business for every one which left it during the period 1944 
through 1947, despite the fact that tires were still in relatively 
short supply, ordinarily a deterrent to entering a business. 
Despite this influx of new concerns, the average number of 
years which tire, battery, and accessory stores remained in 
business steadily increased. Their mortality rate in 1947 was 
lower than the average rate for retail dealers of all kinds. 

52. Between 1937 and 1947, the retailing done by large inte¬ 
grated concerns did not cut into the.business done by the tire 
dealers. In fact, during this span of years the unit volume of 
(a) stores operated by tire manufacturers, by chains, or by 
cooperatives, (b) of service stations operated by oil companies, 
and (c) of mail order houses actually declined in importance 
to the market: 





1037 

1947 

Stores operated by: 

Tiro manufacturers.______ 

* 

1Q.7 

5.8 

Chains __ _ ___ ___ 

12.7 

11.5 

Cooperatives._...... 

.2 

LI 

Service stations operated by: Oil companies... 

3.0 

L5 

Mall order bouses. _ 

3.9 

2.3 

Total...... 

3a 5 

22.2 



53. The only group of tire retailers which experienced a 
marked increase in percentage share of the market in the years 
1937 to 1947 were the independently operated service stations. 
Such retailers increased their share of the total market by ap¬ 
proximately 8.2% (as shown in Pars. 48 and 49 above). This 
increase by these retailers was not at the expense of the “Deal¬ 
ers and Distributors” category, which held on to its 50%, but 
rather was at the expense of the groups mentioned in Paragraph 
52 above. The increase is so at variance with the performance 
of the other groups that some notice should be taken of the 
reasons for it. 
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' The cause of the increase is not price cutting by these service 
stations. Price surveys which I have made, as well as those 
made by others, show that service stations typically sell at 
prices at least as high as, and frequently higher than, the tire 
dealers, so the gain by service station dealers cannot be attrib¬ 
uted to price cutting by them. 

The real reasons for the increase in tire sales by service sta¬ 
tion dealers are: 

(a) The trend toward diversification in retailing has resulted 
in a large number of service stations selling tires. 

(b) By the very nature of their business, service stations 
draw potential tire customers. A driver with a “flat” usually 
calls upon a nearby service station for repair. If the tire is 
beyond repair, he often buys a replacement tire on the spot. 

(c) Service stations have more frequent, intimate contact 
with potential customers; they offer services and business 
hours which other types of tire dealers do not. 

(d) There are many more service stations than there are of 
all other types of tire retailers combined; whenever a tire is 
needed, a service station is handy. 

(e) More and more motorists turned to service stations for 
all of their automotive supplies and services, because of con¬ 
venience and the opportunity to avoid traffic congestion in 
downtown areas. 

(f) Because of the above factors, oil and tire companies dur¬ 
ing this period encouraged service stations to increase tire, 
battery, and accessory sales, and service stations came to realize 
the importance of these sales as a means of stabilizing and 
diversifying station operations and increasing station profits. 

54. The Commission has assumed throughout its findings 
that a large purchaser from a manufacturer is an equally large 
seller at retail and that “every reduction of purchase price can 
be fully reflected in the resale price” (Commissioner Mason, 
Appendix, p. 387, Reprint, pp. 56-7). The fact, which the 
Commission made no effort to ascertain, is that many of the 
largest purchasers are operating as wholesalers and are reselling 
a large part of their purchases to retailers. For example, the 
oil companies resell to tens of thousands of independently 
operated service stations. The chains resell to associate 
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dealers; for example, Western Auto Supply Company resells 
to over 1900 independent operators. The large distributor- 
dealers resell to many associate dealers. 

Accordingly, one cannot properly both begin and end an ex¬ 
amination of the replacement tire industry, as has the Com¬ 
mission, by ascertaining that the 63 largest buyers made 30 
percent of the replacement tire purchases from manufacturers- 
To go further and conclude from this, as did the Commission, 
that 30 percent of the replacement tire business was “done” by 
these 63 buyers (Appendix, p. 367, Reprint, p. 33) is to close 
one’s eyes to the important facts of the industry. 

Finally, it seems impossible that one acquainted with this 
industry (or any industry) would find, as has the Commission, 
that a differential which permits large wholesalers to “profit¬ 
ably resell tires at a price about the same as” their smaller 
retailer-customers “pay for them * * * must, inevitably, have 
a tendency to destroy the business of the many smaller pur¬ 
chasers” (Appendix, p. 366, Reprint, p. 31). 

D. THE CONFLICT BETWEEN THE COMMISSION’S FINDINGS AND 

THE FACTS AS TO WHETHER THERE IS A TREND TO MONOPOLY 

IN LARGE MANUFACTURERS 

55. The Commission has also found that the fewness of 
available purchasers in quantities greater than $600,000 annual 
volume “render(s) differentials on account thereof * * * 
promotive of monopoly in the lines of commerce in which the 
sellers * # # are engaged”. In support of this finding, the 
Commission found that: 

(1) during the period 1926-1947 there occurred a substan¬ 
tial decrease in the number of tire manufacturers in that 
twenty-one remained in business where one hundred had 
started the period; 

(2) by 1947 the replacement tire business had become 
highly concentrated among the seven largest of the remain¬ 
ing twenty-one manufacturers; and 

(3) that such concentration among tire manufacturers has 
increased as the size of the purchasers has increased. 
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56. The Commission is in error when it states that price 
differences on account of quantity are promoting a monopoly 
among tire manufacturers. The fact is that there is no monop¬ 
oly in the business of tire manufacturing and tire selling, nor 
is there a trend toward such monopoly. 

57. A promising new industry draws numerous venturers 
and risk capital. Scores or even hundreds of enterprises start 
up. As the industry shakes down and competition becomes 
manifest, the concerns with inadequate capital, poor facilities 
and weak managements rapidly disappear. This happened 
in the tire industry; the number of tire manufacturers de¬ 
creased from approximately 71 in 1925 (not 100 as the Com¬ 
mission states) to 26 in 1939 and to 21 in 1947. But by 1947, 
the industry was attaining stability. 

58. The trend has not been toward monopoly; for the large 
have not become larger. 

(a) Between 1938 and 1947, the share of the industry’s assets 
owned by the largest single manufacturer (Goodyear) actually 
decreased. In the same period, the share of the largest four 
(Firestone, Goodrich, Goodyear and U. S. Rubber) dropped 
from 68.7 per cent to 62.6 per cent. 

(b) If sales, instead of assets, are used as indicia of the trend, 
the share of the total tire and tube business done by the four 
largest companies is reported to have decreased between 1935 
and 1947“ 

(c) Between 1939 and 1947, the number of tires made and 
sold increased more than twofold. The manufacturers, how¬ 
ever, did not increase their sales equally; the companies show¬ 
ing the largest percentage of sales-increase included Armstrong, 
General, Cooper, Dayton and Gates, all of which are among the 
smaller manufacturers. 

59. The Commission, in finding promotion of monopoly 
among sellers, relies almost exclusively on a table (Appendix, 
p. 369, Reprint, p. 35) which It says establishes that large sell¬ 
ers and large buyers tend to do business with each other, from 
which it concludes that there “exists in the replacement tire in¬ 
dustry * * * a bilateral oligopoly, which is a reciprocal relation- 

* Report of The Secretary of Commerce to the Honorable Emanuel Celler, 
Chairman. Subcommittee on Study of Monopoly Power, Committee on the 
Judiciary, House of Representatives, dated December 1, 1949, Table I. 
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ship between a few large sellers and a few large purchasers 
operating to dominate the market for their mutual benefit and 
to the injury or destruction of the smaller sellers, smaller pur¬ 
chasers, and the competitive system” (Appendix, p. 370, Re¬ 
print, p. 36). The table is misleading, there is in fact no such 
“affinity between sellers and purchasers based on size” (Appen¬ 
dix, p. 370, Reprint, p. 36) and, accordingly, the conclusion is 
a bare assertion contrary to the facts. 

(a) The source of the trouble is the Commission’s misleading 
table (Appendix, p. 369, Reprint, p. 35). To assist in show¬ 
ing why it is misleading, the Commission’s table should be 
reduced to a more simple form: 



Percentage of business done In 
bracket by— 

Bracket 

7 largest 
mannfno- 
turors 

14 remain¬ 
ing manu¬ 
facturers 

All 21 
manufac¬ 
turers 

Purchasers under $100,000___ 

84.2 

Mu 8 

100 

Purchasers over $100,000_________ 

88.6 

. 11-4 

100 



(b) This table is misleading in two respects. First, it con¬ 
siders as a homogeneous group the seven largest manufacturers. 
They are not homogeneous. There is one concern, Armstrong, 
included in the seven, but which is not among the largest jour 
and which relies extremely heavily—much more than any other 
among the seven—on very large buyers. On the Other hand, 
one of the three largest manufacturers in 1947 had over 99% 
of its dealers in the under-$100,000 class. The fact is that the 
jour largest manufacturers do a relatively larger portion of 
their business with small buyers than do smaller manufac¬ 
turers, as another table submitted to the Commission (Appen¬ 
dix, p. 1390) shows: 


Bracket 

-:- 

Percentage of business done In 
bracket by-— 

4 largest 
manufac¬ 
turers 


All 21 
manufac¬ 
turers 

Purchasers under $100,,000. _ ... __ . 

73.7 

60.4 

v 26.3 

r 39.6 

1/M 

Purchasers over $100,000. - . . _-. 

, 100 

' ’ i 
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(c) The Commission’s table is misleading in a second re¬ 
spect: it conceals, by its form, some very important facts.- 
Examine the original closely (Appendix, p. 369, Reprint, p. 
35). Note that the first two columns of percentages add up to 
100 percent. The next three columns (with which we are 
here concerned) do not (despite the appearance, at the bottom 
of the second such column, of a misleading “100”). Why not? 
Because the Commission has stated the figures in these col¬ 
umns as “percentage of business done in bracket ” (note that 
the last three columns, added horizontally , give 100 percent for 
each bracket). By thus making each bracket by itself equal 
to a full 100 percent, the table prevents an easy comparison—- 
and this is of key importance in an “affinity” study—of large 
with small manufacturers in terms of the importance of small 
buyers to each group of manufacturers in their total sales. 
The facts thus concealed are that large manufacturers tend to 
concentrate their business with the smaller buyers more than 
do small manufacturers, as is shown by a third table: 


Purchaser's volume bracket 


Under $100,000——. 

$ 100,000 or more..-. 


Total— 


Total. 21 
manufacturers 1 


Dollar 
volume 
(000 omit¬ 
ted) 


435,658 

336,307 


831,065 


Percent 


52.4 

47.6 


100.0 


Volume and percentage of 
business done by— 


4 largest 
manufacturers 1 


Dollar 
volume 
(000 omit¬ 
ted) 


*321,180 

*238,564 


560,744 


Percent 


57.3 

42.7 


100.0 


17 other 
manufacturers 1 


Dollar 
volume 
(000 omit¬ 
ted) 


114,478 

156,743 


271,221 


Percent 


42.2m 

57.8 


100.0 


1 21 manufactu rer s * reports to P. T. C. 

1 Wroe Aldersan and Robert E. Sessions, "Unjustly D iscr imin atory and Promotlve of Monopoly’*, 


Defined and Applied to Tire Distribution, Philadelphia, 1350, Appendix XX, pp. 2 and 3.. This 
■tody was submitted to the Commission (Appendix pp. 1331 et seq.). - Percentage breakdowns only 
were given. The above calculations were made from these data. 

1 Aldersan and Sessions, ibid. Percentage volume of 17 other manufacturers found by deducting 
percentage of volume of 4 largest manufacturers from volume for all manufacturers given In the 
F. T. C-’s Notice of Hearing (Appendix, p. 217, Reprint, p. 16). 

< Because Aldersoa and Sessions did not carry out the percentages more than one decimal place, these 
dollar volume figures may be Inaccurate by about 2/10 of 1%. 


(d) Commissioner Mason, in his dissent, points out (Ap-' 
pendix, pp. 382-383, Reprint, pp. 48-49) that the Commis¬ 
sion’s misleading table and the inference from it of “affinity”* 


1 
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between large buyers and large sellers was challenged, but that 
the Commission decided to hold with their table and their in¬ 
ference. This does not change the facts; the table is mislead¬ 
ing and the facts are the opposite of the inference. 

VI. The Commission’s Statement and Findings on 20,000 

Pounds 

60. In making the “findings” discussed above, the Commis¬ 
sion seems to be attempting to support a quantity limit of 
$600,000 ordered in one year. However, that is not the quan¬ 
tity limit established by Quantity Limit Rule 203-1. Instead, 
the Rule established as the limit 20,000 pounds ordered at one 
time for delivery at one time. In making the transition from 
one quantity to the other, the Commission (a) makes several 
“findings” as to reasons for the transition, all of which are di¬ 
rectly contrary to fact, and (b) makes several “findings” in 
support of its Rule of 20,000 pounds ordered at one time for 
delivery at one time, which are also directly contrary to fact. 

A. THE CONFLICT BETWEEN THE COMMISSION’S FINDINGS AND 

THE FACTS WITH RESPECT TO ANNUAL VOLUME DISCOUNTS 

61. The Commission states that it must reject annual vol¬ 
ume as the basis for a limit because # * discounts based on 
volume of transactions over a period of time are arbitrary 
* # # ”and“* * * accelerate the trend of the larger purchasers 
toward monopoly * * *” (Appendix, p. 373; Reprint, pp. 38- 
39). As applied to the tire and tube industry, both of these 
statements are contrary to fact. 

62. Annual volume discounts in the tire industry are not 
“arbitrary”. 

(a) As already stated, annual volume discounts include sub¬ 
stantial compensation for the distribution functions which 
larger dealers take over from the manufacturers. Such dis¬ 
counts must be granted to these purchasers if they are to com¬ 
pete effectively with those purchasers who do not assume the 
expense of such distribution functions. 

(b) There is far less cost per dollar of sales in selling to 
larger annual volume dealers than in selling to smaller annual 

395059—56-14 
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volume dealers, and this fact is taken into account and reflected 
in the discount structure. 

(c) Such discounts have been cost-justified, accepted and 
approved as lawful in litigation in other industries both be¬ 
fore the Federal Trade Commission and in the Courts. 

(d) Such discounts are traditional in the tire industry. 
They are in widespread use elsewhere in American industry. 

63. Annual volume discounts in the tire industry do not 
“accelerate the trend of large purchasers toward monopoly”. 
Quite apart from the fact, demonstrated earlier, that there is 
no such trend, it is also the fact that annual volume discounts 
in this industry are accorded to the smaller buyers, i. e., to 
retailers and wholesaler-retailers buying manufacturer brands. 
Such discounts are not given to larger purchasers buying on 
a private-brand, cost-plus basis. The Commission has made 
no attempt to show that the dealers receiving such discounts 
were trending to monopoly; on the contrary, the Commission 
says the trend is the other way. Obviously, then, annual vol¬ 
ume discounts in this industry are not accelerating a trend to 
monopoly on the part of those who receive them. 

64. The Commission, in rejecting all annual volume dis¬ 
counts (whatever the size and to whomever given), has not 
made or attempted to make the statutory findings that the 
number of purchasers who receive annual volume discounts 
(constituting almost all purchasers of tires except consumers 
and the private brand buyers) are “few”, or that all annual 
volume discounts are unjustly discriminatory or promotive of 
monopoly in a line of commerce. 

B. THE CONFLICT BETWEEN THE COMMISSION’S FINDINGS AND 
THE FACTS ON 20,000 POUND ORDER DISCOUNTS 

65. The Commission states that a discount based on a car¬ 
load is not arbitrary (Appendix, p. 373; Reprint, p. 38), that 
there are so “objectionably few” “available purchasers” in 
greater quantities as to render differentials based on such 
greater quantities “promotive of monopoly” and “obnoxious” 
(Appendix, p. 373; Reprint, p. 39) and hence that it is “rea¬ 
sonably necessary” to establish 20,000 pounds ordered at one 
time for delivery at one time as the quantity limit (Finding 
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3; Appendix, p. 362; Reprint, pp. 26-27). As applied to the 
tire and tube industry, each of these statements is contrary 
to fact. " * v 

66. In this industry, a quantity limit of 20,000 pounds 
(equated by the Commission to a “carload”) is completely' 
arbitrary for the following reasons: 

(a) Tires and tubes generally are not shipped to buyers in 
the replacement market in railroad carloads or in railroad car¬ 
load quantities. The usual method of shipping tires to pur¬ 
chasers is by truck, and a truck load quantity is less than 
20,000 pounds. Accordingly, the particular unit of quantity 
selected by the Commission as its limit is not consistent with 
the usual method of handling and delivering tires and tubes. 

(b) The production and warehousing methods of tire man¬ 

ufacturers have made carload shipments most infrequent and 
impractical. Manufacturers often do not produce a complete 
line of types and sizes of tires in a single plant; accordingly, 
a full carload of mixed sizes and types, if ordered by a dealer, 
could seldom be shipped to him from a single factory. In prac¬ 
tice, a carload order would generally be filled either by ship¬ 
ment in less-than-carload lots from a number of variously- 
located factories or, more often, would be shipped by truck 
from the manufacturer’s local warehouse, in which the various 
types and sizes had previously been assembled from the various 
factories. - 1 ' v ‘ 1 ’* ‘ ■ • - ■’ 

(c) Similarly, the physical facilities of dealers make carload 

shipments most infrequent and impractical Dealers generally 
do not have railroad sidings, so that they would usually be re¬ 
quired, were they to receive a carload shipment, to handle the 
tires twice, once at the railroad freight station and again at 
their place of business. A trhck shipment, on the other hand, 
can be delivered direct to the dealer’s place of business and 
need be handled only once. •* • .u • - iv 

(d) On those relatively infrequent occasions when tires and 
tubes are shipped to replacement customers by rail, they are 
shipped in box cars. Box cars come in neatly 100 sizes: A 
carload of tires weighs between 24,000 pounds for the smallest 
box car and 70,000 pounds for the largest car. Accordingly, 1 
even when tires move by rail, the 20,000-pound limit selected 
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by the Commission does not relate to the physical carload quan¬ 
tity handled and delivered. 

(e) The 20,000 pound quantity which heretofore ‘‘has been 
the basis of a carload discount” (Appendix, p. 372; Reprint, p. 
38) in the industry has not ever been the basis of a significant 
discount and at times has not been the basis of any discount. 
There was no such discount in 1947. In that year, none of 
the manufacturers offered a differential of any kind for orders 
of 20,000 pounds or more; the largest quantity for which a dis¬ 
count was given was an order for 10,000 pounds. In earlier 
years, 1937 and 1946 for example, manufacturers had generally 
offered a small discount on 20,000 pound orders below the price 
quoted for orders of 10,000 pounds; however, this extra dis¬ 
count was usually 1 percent and never greater than 2 percent. 
Accordingly, it has never been sufficiently large to provide any 
substantial inducement to buyers to order in carload, as com¬ 
pared with truckload, quantities. Moreover, even when the- 
small 20,000 pound order discount was in use in the industiy, 
deliveries were generally by truck. 

(f) The Rule arbitrarily assumes that the market for “re¬ 
placement tires and tubes made of natural or synthetic rubber 
for use on motor vehicles” is homogeneous. In fact the re¬ 
placement tire and tube industry includes a wide variety of 
products sold in separate markets under different conditions 
by different types of sellers to different types of buyers (see 
Pars. 26-28, above). A sale of tubes for tractor tires, by a 
manufacturer who makes only tubes, to a tractor dealer in a 
midwest farming community should not be lumped with a 
sale of a year’s supply of auto tires to a large oil company 
marketing to service stations throughout the nation. To cut 
across the differences in product, market, prices and distribu¬ 
tion method by a single Rule is to fit the diverse and separate 
segments of the industry to a Procrustean bed. 

(g) Accordingly, the quantity, 20,000 pounds, upon which 
the Rule is founded, is arbitrary. It is without relation to the- 
method or quantity used for shipments in the tire industry. 
It is not the unit of shipment actually used and it is not eco¬ 
nomically feasible for either buyers or sellers to use it as a unit- 
of shipment. It has never been the basis of a significant price-- 
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differential and in 1947, it was not the basis of any price dif¬ 
ferential. It is unrelated to the many diverse situations to 
■which it is sought to be applied. In short, it has no economic 
or commercial significance in the tire industry, si ’ *. . • . •. 

- 67. The Commission’s own data establish that in 1947 there 
•were approximately 1,000 actual purchasers who ordered at 
one time quantities greater than 20,000 pounds.” Certainly 
this is not “few”. . 

68. Moreover, the number of purchasers available in 1947 
to order and take delivery in quantities greater than 20,000 
pounds is possibly 16,000 and certainly exceeds 4,000. ' 

(a) The number of purchasers who were available in 1947 

to order and take delivery of more than 20,000 pounds is much 
larger than the number who actually did so order, because, 
during 1947, there was no discount or other price incentive 
given by the manufacturers to buyers to order at one. time more 
than 10,000 pounds. However, purchasers in such quantities 
were available. r \- • . r . : .. 

(b) There are a number of indicia of the size a dealer must 
be to be able to order over 20,000 pounds at one time for de- . 
livery at one time. Among these indicia are: the inventory 
turnover rates for dealers, the capital and credit requirements, 
the experience of manufacturers during “spring dating pro¬ 
grams” (when credit is extended to permit dealers to order and 

"Of the 47,247 in Commission’s Bracket 1 (purchasers under $100,000) 
32,000 purchased under 35,000 annually, so the r emain der, 15,247, pur¬ 
chased between $35,000 and $100,000; of this latter group 5 per cent, or 762, 
told the Commission they purchased in “carloads” (at least 20,000 pounds) 
(Appendix, p. 374, Reprint, pp. 39-40). Of the 888 in Bracket 2, 25 per cent, 
or 222 told the Commission they purchased in such “carloads.” (id.) The 
other 63 purchasers said they utilized carload shipments more frequently, 
(id.) Total “carload” purchasers, therefore, total 1,047, according to the • 
Commission. Since a buyer cannot compute in advance precisely how much 
an order will weigh and since the buyer had no interest in 1947 in ascertain¬ 
ing, after he received delivery, how much the order actually did .weigh, it 
is extremely unlikely that any customer ordered precisely 20,000 pounds 
in 1947, or knew if he did. In all but the rarest of cases, the order must have 
been something more; perhaps 20,500 pounds, -or 25,000 pounds, or 35,000 
pounds. It follows that almost all of the 1,047 purchasers who said they 
bought a carload (at least 20,000 pounds) must have bought a quantity in 
excess of 20,000 pounds. A conservative estimate of the number , of pur¬ 
chasers in such greater quantities is 1,000. * * - * . - . ~ v. 
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take delivery in the slack season in the spring months, for resale 
and payment in the busy summer months), storage facilities 
required, etc. Based on these indicia, it appears that possibly 
all, and certainly at least one-quarter, of the dealers with an 
annual volume of $35,000 or more are available to order, at least 
once a year, more than 20,000 pounds for delivery at one time. 

(c) According to the Commission’s own figures, there are 
16,000 purchasers who buy $35,000 or more of tires and tubes 
per year. Applying the more conservative of the estimates 
reached at (b) above, there are one-quarter of 16,000, or 4,000, 
purchasers who are available to order at one time, for delivery 
at one time, more than 20,000 pounds. 

(d) Certainly 4,000 available purchasers are not “few”. 

69. In this industry, differentials on account of quantities 
greater than the 20,000-pound limit could not have promoted 
monopoly. 

(a) Never in the history of this industry has any manufac¬ 
turer granted a differential based on or on account of an order 
at one time for delivery at onetime of more than 20,000 pounds; 
the largest ordered quantity upon which a differential has been 
based is 20,000 pounds. There having been no differentials on 
greater quantities, it follows that differentials on account of 
greater quantities could not have promoted monopoly in this 
industry. 

(b) As shown earlier, the differential for 20,000-pound or¬ 
ders, on the occasions when it was given in the industry, was 
always so small that it could not have promoted a monopoly 
in the buyers who received it. 

(c) As shown earlier, the buyers who received the differen¬ 
tial on 20,000-pound orders, when that differential was given, 
were the retailers and wholesaler-retailers, not the cost-plus, 
private-brand buyers. The Commission did not find any trend 
to monopoly in the retailers and wholesaler-retailers; accord¬ 
ingly, the differential could not be said to have promoted such 
a trend. 

70. Additional proof is available, which can be produced, to 
show that the Commission’s “Findings” and “Statement of 
Basis and Purpose” are capricious and without regard to the 
facts of the industry. 
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* VII. Ejects ofthe Ruijc . w,* 

71. The Commission found that a Rule establishing a quan¬ 
tity limi t at 20,000 pounds was "reasonably necessary"’ to pre¬ 
vent injury to small purchasers and to prevent the promotion 
of monopoly in both selling and buying. (Appendix, p. 3$2, 
Reprint, p. 26.)- Such a Rule is not only unnecessary; the fact 
is that its effect will be to injure tire manufacturers and tare 
dealers, including the small dealers and manufacturers whom 
gie Commission by the Rule intended to assist. The reasons 
for this are found in the facts of the tire industry..,. 

72. Before discussing the economic effects of the Rule, it is 
necessary to state the manner in which the Commission appears 
to intend it to operate. Under the Quantity Limit Rule as the 
Commission appears to interpret it, the range of selling prices 
of any manufacturer or seller will have to be narrowed, without 
regard to the extent to which he or his customer bears distri¬ 
bution charges. (The Commission in its “findings” recognized 
no such charges nor any justification for them, and no doubt' 
would do the same under its Rule.) Each seller, therefore, 
would have to select and sell to those customers who best fit 
within this new and limited price structure he must establish. 
Each seller would then be under economic pressure to deal with 
relatively uniform classes of buyers who require substantially 
the same amount and type of distribution services. 

73. Under the Quantity Limit Rule, manufacturers would 
tend to react as follows: 

(a) Some would elect to trade only with large purchasers, 
selling primarily “private” brands. Several manufacturers are 
accustomed to this type of business and could operate profitably 
selling exclusively to this type of customer. 

(b) Certain tire manufacturers would elect to sell all or a 

substantial portion of their manufacturing facilities to some 
large mass distributors who would undertake to produce their 
own tires. The volume of these mass distributors would war¬ 
rant the purchase of a plant or plants. - ' 

(c) Manufacturers who have company-owned stores would 
be under pressure to increase the number of such stores and 
others who now have no such stores also would be under pres- 
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sure to undertake this type of distribution. In both cases, 
many present dealers would be replaced. 

(d) Other producers would elect to sell to dealers only. Sev¬ 
eral companies now pursue this course. These producers would 
have to narrow their discount range, which would automatically 
limit the variety and types of dealers reached. Since tire man¬ 
ufacturers sell less than 5 per cent of their volume to dealers 
with under $2,500 annual purchases and 75-80 per cent of their 
volume to the 15 to 20 per cent of the dealers in the middle pur¬ 
chase brackets, a manufacturer would naturally elect to sell to 
to the larger volume dealers. 

74. What would be the effects upon the various segments of 
the trade by the radical reorganization of the tire industry 
necessitated by such an application of the Rule? While there 
is room for much speculation, the following general effects are 
quite clearly discernible. 

75. Tire manufacturers, with some possible exceptions, would 
be injured severely. 

(a) Certain large manufacturers selling to large cost-plus 
buyers and also to large and small dealers would be compelled 
to reshape their sales policies drastically. They would be hurt 
severely in the process; 

(b) Those manufacturers who are now selling nationally to 
large and small dealers would be forced to narrow their dis¬ 
count schedules and to sell at an almost uniform price. If this 
price is at the current small-dealer level, the large dealers will 
not be able at these higher prices to sell to large commercial 
consumers, or to associate dealers. Under these circumstances 
the manufacturers’ large dealer business would be sharply cut. 
If the price, on the other hand, is at the current large-dealer 
level, the manufacturer will be unable at these lower prices to 
provide the expensive calls and services required by the small¬ 
est dealers. Either such calls and services must be drastically 
curtailed, or the smallest dealers must be cut off entirely. 

The most likely result is that each such manufacturer would 
probably be forced to elect a narrow dealer-size range upon 
which it would thereafter specialize. No matter what the 
election, many present customers would be lost. 

(c) The small tire manufacturer would be dangerously hurt. 
He relies principally upon large dealers for his distribution. 






JJnder the Rule, his prices, services and advertising would not 
serve to attract and hold large dealers and wholesalers against 
the assiduous competition from those of the larger manufac¬ 
turers of the better-known brands who will tend to specialize in 
sales to large dealers and wholesalers. He would have to at- 
tempt to survive in this market under these handicaps, or to 
turn to private-brand processing, or sell out to . large mass 
distributors. . .- . V‘_ . . , V X” 

76. All'types of buyers will be injured. \ 

(a) Large mass distributors would experience considerable 

disruption of their sources of supply. A manufacturer who at 
present sells both private brands and its own brand tires would 
no longer be able to bring both types of purchasers under his 
harrowed discount structure. Thus, the private brand pur¬ 
chaser would be faced with the choice of: ,' t ' 

• (1) Giving up its private brand and sacrificing the investment 
built up over many years of creating public acceptance for its 
private brand, or ‘ ‘ 

(2) Finding another supplier which is willing to devote it¬ 
self exclusively to the manufacture.of private brand tires, or ‘ . 

(3) Finding management talent and investing the necessary 
Capital to enter into tire manufacturing on its own. ^ 

All of these choices entail injury to this type purchaser. 
This injury follows from either the sacrifice of its investment 
or the necessity of investing capital and undertaking a new 
business foreign to its present operations. Further, the relo¬ 
cation of a source of supply, necessitated by the application of 
the Rule, will probably result in a loss of sales.; •' ;' > 

(b) Large urban dealer-distributors who sell a large pro¬ 
portion of their volumes to commercial accounts and to asso¬ 
ciate dealers would find their tire purchases prices raised." 

_ :rr - - ' - ^ 

m Higher prices to large dealers are inevitable. Some of their suppliers 
will continue, with the Rule in effect, to sell to small dealers, if only to 
maintain volume. The costs of selling to small dealers are quite high. 
Under the Rule, these high costs cannot be recovered by higher prices on 
this business. Accordingly, the price level would have to be raised. If, on 
the other hand, the supplier elects to sell only to large dealers, he will lose 
the gross profits formerly contributed by his sales to smaller dealers. He 
has heavy fixed costs and cannot do without the gross profits so lost The 
only way he can increase gross profits will be to increase prices to his 
remaining customers, the large dealers. ' • . v t 
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They then could not compete as advantageously with mass 
distributors as at present and would be at a disadvantage in 
•competing for sales to commercial accounts and in competing 
with company-owned stores. The competitive positions of 
these dealers would be affected adversely. 

(c) Many small dealers, particularly in rural areas and small 
towns, would be dropped by their present manufacturing sup¬ 
pliers because lawful price schedules would not be elastic 
enough to defray the costs of covering these outlets. These 
little dealers would have to seek new sources of supply. Unless 
less costly sales and delivery methods could be developed, the 
sales costs to these small dealers would rise. The result would 
be higher prices to them—and a higher small-dealer mortality 
rate. 

77. Hence, Quantity-Limit Rule 203-1, instead of increasing 
competition in the industry, would increase concentration: it 
would greatly handicap small dealers; it would also injure 
mass-distributors. 

78. Nor is it apparent how consumers would benefit from 
the Rule. The consumers risk the loss of a system of distribu¬ 
tion which in the past has yielded them impressive benefits: 

(a) Tires are bigger, heavier, safer, more comfortable and 
more durable than they were 10, 20 or 30 years earlier. 

(b) Yet, tire prices have gone down. In 1920, the tire in 
greatest volume use cost 23^ per hundred miles; in 1947, the 
cost of the tire in greatest use (a bigger and heavier tire) was 
only 4.2^ per hundred miles, a reduction of more than 18^ 
The Bureau of Labor Statistics, using 1926 wholesale prices 
as a base, stated that tire prices went from 100 in the base year 
to 63.6 in 1947, while all commodities as a group rose from 100 
in 1926 to 163.2 in December 1947. 

(c) The number of locations at which these better, lower 
priced tires were available has steadily increased, numbering 
about 325,000 by 1947. 

(d) Consumers have a full range of choice as to tire brands, 
qualities, quantities, prices and services. Those who wish 
them can get premium tires at $50 per unit while others are 
able to get the same size in a less expensive second or third 
line, or a retread at 25 per cent of that price. Furthermore, 
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the motorist can secure his tire with a full list of services, or 
he can buy the tire and mount it himself. Should a consumer 
in any community prefer manufacturers’ brand tires, he has 
a variety to choose from. If, on the other hand, he desires the 
private brand of a chain or oil distributor, he can find it easily. 
The consumer can secure passenger or truck tires for his every 
specialized need, whether for summer, winter, or on- or off-the- 
road operation. 

(e) To the extent that the Rule would restrict tire flow 
and cause higher prices to any group of buyers, to that extent 
would consumer prices be increased and the beneficial effects 
of competition restricted. 

(f) The consumer would be the “forgotten man” under the 
Rule. Not does the Commission seem to be concerned about 
this fact, since at no point does it mention “the consumers” nor 
consider the probable effects that would result from imposition 
of the Rule. 

79. The Commission has imposed a quantity limit which 
would not assist small dealers. At the same time, it would 
reorganize the industry and severely injure concerns at every 
trade level. The Commission took this action on “findings” of 
fact which have been proved to be clearly erroneous, arbitrary, 
and contrary to the facts of the industry. 

Appendix I 

DETAILED STATEMENT OF AFFIANT’S QUALIFICATIONS • 

1. I first became interested in the tire industry when I was 
appointed Professor of Business Administration at the Uni¬ 
versity of Akron in September, 1926. During the early 1930’s, 
I became actively engaged in studying the marketing problems 
of the industry for a doctoral dissertation at Northwestern 
University. In 1933, this research came to the attention of 
both the Federal Trade Commission and the Goodyear Tire 
<fc Rubber Company. With the cooperation and assistance of 
both, I was able to carry on my research, and my findings and 
conclusions were stipulated in the Federal Trade Commission’s 
Goodyear case, 22 F. T. C. 232 (1936). In 1936, my disserta¬ 
tion “Some Marketing Problems of the Automobile Tire In- 






dustry” was completed and submitted for a Ph.D. at North¬ 
western University. . . t 

2. In the Marketing Journal, October 1936, I published an 
article on the “Wholesaling of Automobile Tires”. Subse¬ 
quently, I published 30 or more articles in Tire Review, a lead¬ 
ing trade journal, covering almost every aspect of the tire 
marketing operations, including tire pricing, retreading, and 
tire distribution. 

3. My work in the tire marketing field led to my appointment 
in August, 1941, as Consultant to the Tire-Price Section of OPA. 
Lata*, I be cam e a full-time member and then head of this 
section. In 1942, I was borrowed by the Navy’s Rubber Sur¬ 
vey Committee to assemble and write a series of reports on 
rubber usage by the Navy. 

. 4. In January, 1943, I became Supervisor of Tires and 
Tubes—responsible for civilian allocation of tires and tubes— 
in the office of the Rubber Director. In the fall of 1944,1 pub¬ 
lished an article in Tire Review showing the effects of war on 
tire distribution patterns. In 1945 and 1946 my studies of tire 
distribution were resumed. A more complete and compre¬ 
hensive investigation of this subject was undertaken and pub¬ 
lished in December, 1947, under the title “Automotive Tire 
Sales by Distribution Channels—1947”. This Study was re¬ 
ferred to and used in the present proceeding as described in 
paragraph 2 of the body of this affidavit. 

5. After completion and publication of my 1947 study, I was 
retained as economic consultant by four of the plaintiffs herein. 
For them I prepared an economic study, “Gross Profits and 
Net Margins of Tire Dealers, 1923-1948” (December, 1949), 
which they submitted to the Commission in the present pro¬ 
ceeding (Appendix to Commission’s motion, pp. 1487 et seq.). 

6. In addition to teaching and writing in the field of market¬ 
ing, I have served as Marketing Consultant for Tire Review . 

7. In The Journal of Marketing, October, 1952, I published 
an article entitled “The Quantity Limit Rule and the Rubber 

Tire Industry”. » 

8. In 1952, I also wrote the chapter “Automotive Tires” 
which became Chapter 5 of the book, Marketing Channels, pub- 



lished by Richard M. Clewett, Editor, Richard D. Irwin, Incj, 
Homewood, Illinois, 1954. ‘ 

9. As stated in paragraph 2 of the body of this affidavit, I 
have followed closely the various steps of the proceeding lead¬ 
ing to the promulgation of Quantity Limit Rule 203-1. My 
observation and study of the tire and tube industry have con¬ 
tinued to the present date. 

.. 10. I am Dean, of the College of Business Administration 
and Professor of Business Administration at the University of 
Akron. 


Affidavit of Guy Gundaker, Jr., in Opposition to Motion 
of Certain Defendants for Summary Judgment 


State of Ohio, ' L 

County of Summit, ss: J ‘ . 

Guy Gundaker, Jr., being first duly sworn, deposes and says: 

1. I am General Manager B. F. Goodrich Replacement Tire 

Sales of The B. F. Goodrich Company. That Company is 
plaintiff in one of the actions which have been consolidated for 
the purposes of the motion by defendants, other than defend¬ 
ant Lowell B. Mason, for summary judgment. ' ; ; 

2. I have been associated with The B. F. "Goodrich Com¬ 
pany since August 17, 1925. After one and one-half years as 
an order clerk and tire sales promotion man in the Philadel¬ 
phia District, I was transferred in March, 1927, to the general 
business offices of the Company in Akron, Ohio. On March' 16, 
1928, I became District Advertising Manager of the Central 
District with headquarters at Akron. For the next few years, 
I was associated with the Tire Advertising and Tire Sales Pro¬ 
motion Departments at Akron. On February 1, 1935, I be¬ 
came Manager of Auto Accessories Sales; on July 1, 1940, 
Manager of Budget Sales; on July 1, 1941, Manager of Auto 
<fc Home Supplies; on October 1,1941, Manager of Retail Sales; 
on January 1, 1942, Manager of Retail Store Administration; 
on January 1, 1944, Field Sales Manager, Tire Department; 
on January 1,1946, General Manager, Reid Sales, B. F. Good¬ 
rich Replacement Tire Sales Division; and on May I, 1949, 
General Manager B. F. Goodrich Replacement Tire Sales* 
Throughout all of my employment with The B. F. Goodrich 




220 


Company I have been directly connected with the sales pro- 
motion, advertising or merchandising of tires, batteries and auto 
accessories. 

3. I have read the affidavit of Warren W. Leigh filed in 
opposition to the motion for summary judgment. This affi¬ 
davit states the facts of the replacement tire and tube industry 
as I understand them. 

Affidavit of John C. Ink in Opposition to Motion of 
Certain Defendants for Summary Judgment 

The undersigned, John C. Ink, being first duly sworn, deposes 
and says: 

1. I am manager of Sales Operations of The General Tire 
& Rubber Company. That Company is plaintiff in one of the 
actions which has been consolidated for the purposes of the 
motion by defendants, other than defendant Lowell B. Mason, 
for summary judgment. 

2. I have been continuously employed by The General Tire 
& Rubber Company of Akron, Ohio, since 1924 in various 
capacities. My activities have always been concerned with 
the selling of General tires, tubes and related products man¬ 
ufactured in Akron, Ohio, and have been connected with the 
management of the selling department. At the present time 
I am Manager of Sales Operations, which position I have held 
since September 1945. 

3. I have read the affidavit of Warren W. Leigh filed in oppo¬ 
sition to the motion for summary judgment. This affidavit 
states the facts of the replacement tire and tube industry as 
I understand them. 

Affidavit of C. C. Osmun in Opposition to Motion of 
Certain Defendants for Summary Judgment 

C. C. Osmun, being first duly sworn, deposes and says: 

1. I am at the present time attached to the Sales Manager’s 
Office of The Goodyear Tire & Rubber Company, Inc., Plain¬ 
tiff in the above captioned action, consolidated with others for 
the purposes of the motion by defendants, other than defendant 
Lowell B. Mason, for summary judgment. 
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2. I have been continuously employed by The Goodyear 
Tire & Rubber Company, Inc., since 1924, during all of which 
time my duties and experience have had directly to do with 
the Company’s sale and distribution of replacement tires and 
tubes for motor vehicles. Among others, I have held the fol¬ 
lowing positions: 1934^1937 Manager, Southeastern Division; 
.1937-1942 Merchandise Manager, Tire Sales; 1942-1944 Man¬ 
ager, Tire Departments; 1944—1952 Manager, Trade Relations. 
Since December 1952 I have been primarily engaged in train¬ 
ing and promotional activities directly concerned with the sale 
of replacement tires and tubes. 

3. I have read the affidavit of Warren W. Leigh filed in oppo¬ 
sition to the motion for summary judgment. Such affidavit 
states the facts of the replacement tire and tube industry as 
I understand them. 

Affidavit of H. D. Tompkins on Behalf of the Firestone 

Tire & Rubber Company in Opposition to Defendants’ 

Motion for Summary Judgment 

H. D. Tompkins, being first duly sworn, on oath deposes and 
says, that he makes this affidavit on personal knowledge and 
that he is competent to make said affidavit in that since 1941 
he has been Vice President in charge of replacement tire and 
tube sales of The Firestone Tire & Rubber Company, plaintiff 
in Civil Action No. 933-fi2; since the commencement of the 
Federal Trade Commission quantity-limit tire investigation 
in 1947, he has been actively and directly interested in and 
familiar with all matters pertaining to said investigation on 
behalf of the Company; in that capacity he formulates tire 
selling policies and practices and is familiar with the policies 
and practices of others in the tire industry. 

He makes this affidavit for the purpose of setting forth facta 
in relation to the genuine issues as to material facts raised by 
the pleadings, and for the purpose of showing that there are 
other genuine factual issues which cannot be adjudicated on 
Defendants’ motion for summary judgment, wherefore he states 
that: . 

(1) With regard to the first table in the Commission’s 
“Statement with Respect to First Finding” of Quantity-limit 
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Rule 203-1, with one exception each and every Firestone re¬ 
placement customer in 1947 falls within volume brackets #1 
and #2 of the said table, having annual volume under $600,000; 
with respect to the second table therein, Firestone had only 
one customer in 1947 out of the 63 stated to be in the other 
three volume brackets ranging from $600,000 to $50,000,000 
annually, and the volume of that customer was slightly over 
$600,000. 

(2) Firestone’s price differentials between its smaller and 
larger dealer customers, indicated in the third table in said 
Commission Statement, are predicated not only on volume, but 
are granted in part because of wholesale and other functions 
performed by many of its dealer customers, and for other rea¬ 
sons unrelated to quantities purchased annually. 

(3) Firestone did not in 1947, (either before or since) manu¬ 
facture or sell private brands, special brands, or associated line 
tires, or sell on a cost-plus basis or to mass distributors. In¬ 
stead in 1947, as before and since, Firestone manufactured only 
tires bearing the name “Firestone”, all of which, in the replace¬ 
ment market, were sold by Firestone only to dealers and con¬ 
sumers. 

(4) In 1947 any dealer who purchased an annual tire volume 
of $250,000 from Firestone received Firestone’s lowest re¬ 
placement price. 

'. (5) Whereas the Commission Statement claims that two- 
thirds of all purchasers bought less than $35,000 worth of tires 
in 1947, over 95% of Firestone’s dealer customers bought less 
than that quantity from Firestone in 1947. In fact, in 1947 
over 99% of Firestone’s dealer customers were under $100,000 
per year. No replacement customer of Firestone in 1947 
bought tires even approaching $1,000,000 in annual volume.- ; 

(6) With respect to the 4th and 5th tables in said Commis¬ 
sion Statement, purporting to show the percent of total dollar 
volume of replacement tire business done by each of the five 
volume brackets of purchasers, and purporting to show the 
number of replacement purchasers: 

(a) Whatever total dollar volume of replacement tire busi¬ 
ness was selected (but not stated) by the Commission, and 
apportioned percentagewise—52.4, 18.7, 8.5, 10.1, 10.3 to the 
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respective volume brackets, were grossly contrary to fact be¬ 
cause, if for no other reason, the Firestone figures as reported 
pursuant to Commission request could not property be usediri 
the compilation of said tables, for these reasons: 

(i) The Commission’s “Resolution and Special Order” of 
January 30, 1948 (attached to affidavit of Commission’s Sec^ 
retary Parish, filed herein) required Firestone (and others)' to 
file a special written report under oath, answering specific ques¬ 
tions. Included therein was a question as to total net dollar 
sales in 1947 excluding, inter alia, “sales through its retail 
stores.” Responsive to said Commission’s request, the Fire¬ 
stone reply did not include over $10,000,000 of tire sales to 
dealer customers of Firestone’s company-owned stores and all 
of this unreported amount would fall in volume bracket #1— 
customers under $100,000 per year. 

(ii) Since said question was not limited to replacement tire 
business but included sales to motor vehicle manufacturers as 
well, Firestone’s responsive dollar volume figure included ovet 
$100,000,000 of sales to such original equipment customers. 

(b) The total replacement purchasers reflected in the 4th and 
5th tables in said Commission Statement, i. e., 48,198 is far less 
than the total purchasers (for resale) in the tire industry. 
Said number i g nore s naanyteashef thousands of other tire cus¬ 
tomers (resellers) in the replacement segment of the tire indus¬ 
try. Therefore, the tables are erroneous in showing for each 
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as being 2, 9, 52, 888 and 47,247. Furthermore; the 47,247 
■“industry” figure understates the number of customers in vol¬ 
ume bracket #1 by at least 15,000 because the Commission’^ 
questionnaire request to Firestone excluded Firestone Stores’ 
dealer customers and Firestone’s responsive reply thus under¬ 
stated by that number the actual number of replacement re¬ 
seller accounts. All of such excluded dealers were customers 
whose annual dollar volumes were under $100,000 and they 
would therefore fall in volume bracket #1. 

(7) With respect to the sixth (the last) table in the Co mmit 
sion Statement all the figures therein are erroneous for the 
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reasons set forth in paragraph 6 of this affidavit, because the 
errors in the previous tables are compounded and carried into 
the sixth table. 

(8) Practically all the data accumulated by the Commission 
were with respect to annual volume discounts; the rule pro¬ 
mulgated by the Commission sets a quantity limit in terms of 
individual order and shipment—not annual volume; the transi¬ 
tion from annual volume to individual order and shipment was 
based on the Commission's basic finding or “judgment” 
(“Statement with Respect to Second Finding”) that “dis¬ 
counts based on volume of transactions over a period of time 
are arbitrary.” Firestone’s annual volume discounts applica¬ 
ble to dealers in 1947 and since, and comparable with dealer 
discounts of other tire manufacturers, were not arbitrary but 
instead were rational, logical, and reasonably based, in that: 

(a) There was and is far less cost per tire to Firestone in sell¬ 
ing to its larger annual volume dealers than in selling to its 
smaller annual volume dealers, and this fact is taken into ac¬ 
count and reflected in the Firestone discount structure. 

(b) Annual volume discounts are traditional in the tire in¬ 
dustry (as in industry generally) and, hence, have been com¬ 
petitively necessary in so far as Firestone is concerned. 

(c) The establishment and maintenance of annual volume 
discounts by Firestone (and the rest of the tire industry) is also 
due in part to the ever-present demand of tire dealers doing 
wholesale business as well as retail business that they have some 
marg in to cover their costs in servicing and selling their many 
small associate dealers who do not have the desire or capital 
or space to carry larger stocks of tires but who want and need 
quicker delivery from their supplying dealers than can be had 
from manufacturer wrarehouses. Dealers doing such wholesale 
business in addition to their retail business need and therefore 
demand a discount spread sufficient to handle their expense 
in having salesmen, delivery facilities, stocking space, invest¬ 
ments in accounts receivable and more extensive bookkeeping, 
plus a reasonable profit. 

(9) With reference to the Commission’s “Statement with 
Respect to Second Finding”, referring to the 1947 data from 
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the Commission’s dealer questionnaire purporting to show the 
number of buyers or available buyers in carload lot, the fact 
is that in 1947 neither Firestone nor other tire manufacturers 
granted a discount for carload quantity or multiple-carloads. 
Instead for the first half of the year 1947 varying discounts 
(in addition to annual volume and other discounts) were al¬ 
lowed on some tires based on dollar value of single orders rang¬ 
ing from 2 y 2 % for $100 to 5% for $500, with a maximum ship¬ 
ment discount of 7% allowed for 10,000 pounds or more if 
shipped from the factory; for the last half of 1947, the only 
shipment discount allowed was 2% for 10,000 pounds or more 
if shipped from the factory. Neither in 1947 nor any other 
year did Firestone, or other tire manufacturers, predicate its 
lowest price to dealers on a carload or multiple-carload order 
or shipment. Since in 1947 there was no low price incentive, 
(much less lowest price incentive), to buy in carload or mul¬ 
tiple-carload lot, the buying habits of purchasers in 1947 and 
as reflected in said Commission Statement are meaningless in 
attempting to project the number of customers who might or 
would buy in carload or multiple-carload if Quantity-Limit 
Rule 203-1 becomes effective and is complied with. 

(10) Compliance with Quantity-Limit Rule 203-1 by Fire¬ 
stone would require elimination of its annual volume discounts 
and the establishment of a completely new pricing structure, 
totally different from that in effect in 1947 and presently. 
Under such new pricing structure Firestone’s lowest replace¬ 
ment price would, according to the Commission’s “Statement 
of Basis and Purpose”, be on a carload 20,000 lb. order for de¬ 
livery at one time, which is a practical impossibility, if Fire¬ 
stone is to continue to meet the needs of its dealers and parti¬ 
cularly those engaged in part in resale in supplying smaller 
dealers. 

(11) Quantity-Limit Rule 203-1 is a form of government 
peacetime price fixing, which is based on an inaccurate factual 
background. It would discriminate unreasonably and arbi¬ 
trarily against Firestone and other members of the tire in¬ 
dustry. 
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Affidavit of Plaintiff Tire Dealer Max Serlin in Opposi¬ 
tion to Defendants' Motion for Summary Judgment 

Max Serlin, being first duly sworn, deposes and says: 

1. This affidavit is submitted in opposition to the Defend¬ 
ants' Motion for Summary Judgment. 

2. I am now, and have been for many years, President and 
one of the owners of Serlin Tire Co., one of the thirty-five (35) 
Plaintiff dealers in this action. My Company has been en¬ 
gaged at Chicago, Illinois, for forty-nine (49) years in the 
wholesaling and retailing of tires and tubes of a well-known 
manufacturer. 

3. About 50% of our tire business is done at wholesale with 
associate dealers, approximately 25% with commercial ac¬ 
counts, and 25% at retail. 

4. I purchase my tires from the manufacturer at list prices 
less a series of discounts. I get the usual trade discount which 
is given to all buyers who resell; then there is the customary 
small wholesale commission, and the small discount based on 
the size of the order, and a 2% cash discount. But the most 
important discount, so far as we are concerned, is the annual 
volume bonus which enables the Serlin Tire Co. to service our 
hundred (100) or more associate dealers. 

5. For a good number of years the Serlin Tire Co. has worked 
to build up its wholesale tire sales and services to small garages, 
service stations and other dealers who deal with us. Generally, 
our associate dealers are in another line of business and cany- 
little, if any, tire inventory. When they have a customer for 
tires we must have the tires on hand ready for them. They 
come to us or frequently 'phone us and then we promptly rush 
the delivery. Also, we have to make all their tire adjustments 
and carry their credit—practically 100% of this business, as 
well as that of our commercial accounts, is on credit. 

In selling to associate dealers we use the same basic pricing 
pattern under which we purchase, allowing them a discount 
based on their size classification. 

6. At the time of the filing of the Complaint in this action, 
our approximate annual sales of tires and tubes was $500,- 
000.00; in addition, we handle only a few batteries. We main- 
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tain approximately 10,000 feet of warehouse space and carry 
a tire and tube inventory of about $100,000.00. The Serlin 
Tire Co. has two (2) outside salesmen calling on associate 
dealers and commercial accounts. We use a truck and two 
passenger cars to service our accounts and make quick deliv¬ 
eries. We employ five (5) men to make deliveries and service 
tires for our customers. Our credit department is an impor¬ 
tant part of our business and practically all of our wholesale 
and commercial sales are made on credit. 

7. My father and ourselves have spent 40 years of hard work 
building up our business. Tire selling has always been highly 
competitive. With increasing wages and other costs it re¬ 
quires hard work and close attention to expenses to wholesale 
and retail tires at a profit. No competitor in our market has 
anything resembling a predominant share of any of these 
phases of the business. 

8. With the competitive situation as it is, it is my firm con¬ 
viction that a Quantity Limit Rule “to promote competition” 
is not needed. 

9. The Quantity Limit Rule would not help small tire deal¬ 
ers and it would not lower prices to them. The application of 
the Rule would change the entire price and business structure 
at the dealer level and would do a great deal of harm to dealers. 
By eliminating our annual volume discount it would practi¬ 
cally wipe out our wholesale business which constitutes 50% 
of our sales. As the Commission proposes its Rules, we would 
not be able to obtain sufficient margin to sell and service this 
part of our business at a profit. Furthermore, it would also 
strike heavily at our commercial sales. The 20,000 pound Rule 
would permit many of these commercial accounts to buy direct 
in carload quantities at as good a price as we could obtain. 
Numerous noncarload accounts could pool their business and 
thus receive maximum discounts. 

10. The proposed Quantity Limit Rule gives no considera¬ 
tion to the essential wholesaling, delivery, credit and other 
services which we and many other distributors perform. We 
must keep large stocks of tires and make deliveries on very 
short notice. In addition to providing associate dealers with 
needed wholesaling services, he can buy his tires cheaper from 
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us, I am convinced, than he can from any other type of dis¬ 
tributor. Also, we provide a very close personal contact w T ith 
him, and with the market situation changing from day to day, 
the small dealer must be kept apprised of conditions and prices 
if he is to successfully and profitably sell tires. If the Rule 
were put into effect we could not continue to supply these serv¬ 
ices, and, therefore, the little dealer would also be hurt. 

11. This proposed Rule ignores the basic facts in the mar¬ 
keting of tires. No thought is given to the functions involved, 
the investment required, nor to the effect on the individuals 
engaged in the business. 

I understood the Federal Trade Commission was taking 
action to help the tire dealer. This 20,000 pound Rule will 
hurt him, not help him. It would play havoc with any dealer 
who has built up a significant business of tires and tubes, espe¬ 
cially where he wholesales to associate dealers. 

Affidavit of Royal Mike Day in Opposition to Defendants' 
Motion for Summary Judgment 

r j 

Royal Mike Day, on oath deposes and says: 

1. I make this affidavit to oppose the government’s motion 
for summary judgment. 

2. I am an associate or subdealer of a direct contract dealer 
from whom I buy manufacturer standard brand tires and tubes, 
reselling them to consumers at West Chicago, Illinois. My 
sales volume in tires runs about Twenty-five Thousand Dol¬ 
lars ($25,000.00) per year. 

3. I depend on my supplier, Bunge’s Gas & Tires, of Elgin, 
Illinois, for all the services and functions necessary to get the 
tires and tubes from the tire manufacturer to my place of busi¬ 
ness so I can meet the needs of my retail customers—the pas¬ 
senger car and truck owner. I look to him to warehouse the 
tires and tubes. I do not have the space or capital to carry a 
sizeable inventory of tires. My normal inventory, which is 
adequate to meet my requirements, is about Seven Thousand 
Dollars ($7,000.00), and I can operate satisfactorily on this 
basis because I can promptly get the size and type of tire and 
tube needed by my customers on a “pick up” basis from my 
supplier’s stock which is about twelve (12) miles distance away 
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from my place of business. He wholesales to me, provides 
delivery and other services as well as extends thirty (30) day 
credit to me for all of my purchases. 

4. My buying prices graduate up or down depending on the 
year to year variation in the amount of business I do. 

5. I compete at retail with about eight (8) others in my 
immediate trading area which is about ten (10) square miles. 
It is intensely competitive, but I have been able to hold my 
own with any and all competition. Like any other small 
dealer I would welcome more business and more profit but I 
am doing all right and I don’t need and don’t want any gov¬ 
ernment “help” in running my business. 

6. As I understand the Commission’s 20,000 pound Rule, 
my supplier or any other direct dealer won’t be able to service 
me because buying under the 20,000 pound Rule he will not 
have enough margin between his buying and selling price to 
enable him to do business with me on a break-even basis, much 
less at a fair profit. Then where will I look for tires and tubes? 
The tire manufacturer doesn’t have a stock of tires close 
enough to my place of business to satisfy my quick needs for a 
certain type or size of passenger tire or truck tire. 

7. To me the quantity-limit Rule would just increase my 
problem and hurt my business. It is a bad rule and it is much 
better for me to be left alone to rely on the regular law of 
supply and demand and I will continue to make out all right. 

Affidavit of Plaintiff Tire Dealer Mel Byrne in Opposi¬ 
tion to Defendants’ Motion for Summary Judgment 

Mel Byrne, being first duly sworn, deposes and says: 

1. This affidavit is submitted in opposition to the Motion 
of Defendants for Summary Judgment. 

2. I am now and have been for many years, President and 
principal owner of Allied Tire and Battery Co., one of the' 
thirty-five (35) Plaintiff dealers in this action. My company 
has been engaged at Chicago, Illinois for nineteen (19) years 
in the business of buying and selling manufacturer standard 
brand replacement tires and tubes. 

3. About fifty-five percent (55%) of our tire business is 
with commercial accounts, i. e., to truck operators and other 
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large industrial users of tires, approximately thirty-five percent 
(35%) in wholesale to associate dealers, and the remainder is 
sold at retail. 

4. Like all other contract dealers, I purchase from the tire 
manufacturer at certain discounts and commissions off the sug¬ 
gested consumer list prices. I get a trade discount which is 
given to all dealers who purchase for resale, a small wholesale 
commission, sometimes a small quantity discount based on 
the size of a single order, and a small cash discount. In addi¬ 
tion, and by far the most significant element in the pricing 
structure, I get an annual volume discount based on my total 
tire and tube purchases during the year. It is mainly this 
annual volume discount which permits my company to carry 
on the necessary functions it performs in selling at wholesale 
and consumer accounts. Such functions include warehousing 
a large inventory of tires, selling, delivery, repair and retread¬ 
ing services, and the extension of credit. These services are 
rendered to and for small dealers in my neighborhood, and to 
our commercial customers. 

5. In handling associate dealers, we sell to them in accord¬ 
ance with the general basic pricing pattern under which we 
purchase, including a discount based on size classification of 
the account. 

6. At the time of the filing of the Complaint in this action, 
my approximate annual sales of tires and tubes was $500,000.00. 
We maintain a warehouse of approximately 10,000 square 
feet in which we carry an inventory of about $80,000.00 of tires 
and tubes. My company employs five (5) wholesale salesmen 
who call upon associate dealers and commercial accounts. We 
also have five (5) trucks and nine (9) service men who handle 
delivery and other services for our customers. We maintain 
a credit department for handling credit to our associate dealers, 
our commercial accounts and the motoring public—this is 
vital to our business. 

7. In my marketing area there is intense competition at all 
levels of tire selling—wholesale, commercial accounts, and 
retail. As for passing on, in the form of price cuts or pocketing 
the annual volume discounts that we get from the manufac¬ 
turer, our problem, with increased and increasing costs of oper- 
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ations, wages, et cetera, is to eke out something resembling a 
profit. . 

8. No competitor in our market has anything resembling a 
predominant share of any of these phases of the business. We 
now have a highly competitive situation, and it is my firm con¬ 
viction that a quantity limit rule “to promote competition” is 
not needed. 

9. The quantity limit rule the Commission would impose 
would have a detrimental effect on tire dealers and would not 
promote competition. I do not believe it will help small busi¬ 
ness nor lower prices to small dealers. As a result of my long 
experience in the industry, I believe it wquld violently disrupt 
trade at our level of the industry, but itdifficult to know the 
extent to which our business will be hurt. It is not difficult to 
know it will be hurt. One thing is certain, it will completely 
change the pricing pattern under wnich I have always bought 
tires. It will wipe out annual vohttne discounts—the most im¬ 
portant element in the structured under which I buy tires, and 
on which I rely for a profit. As the Commission proposes its 
Rule, I would not have enough margin to handle my associate 
dealer and commercial account business. Under this Rule, the 
essential middleman services which I perform, such as whole¬ 
saling, delivery, credit extensions, et cetera, are not considered 
at all. Yet, no other type of distributor, from my experience, 
can give these needed services as efficiently and as economically 
as we can. In fact, competition is so keen for wholesale and 
commercial accounts that we have been forced several times 
in recent years to increase the discounts given to these accounts 
to such an extent that at the present time unless we operate 
most economically there would be little if anything left us for 
a profit. 

10. For all the reasons stated, I regard the Commission’s 
Rule as completely arbitrary and having no relation to the 
actual facts of the tire industry. This defect is forcibly illus¬ 
trated by the Commission’s annual volume analysis of pur¬ 
chasers, and then its complete switch to a limitation which 
turns on the size of an individual order. The Commission said 
there were sixty-three (63) big buyers over $600,000.00 a year 
who got very low prices and this produced a bad competitive 
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nations, wages, et cetera, is to eke out something resembling a 
profit. 

8. No competitor in our market has anything resembling a 
predominant share of any of these phases of the business. We 
now have a highly competitive situation, and it is my firm con¬ 
viction that a quantity limit rule “to promote competition” is 
not needed. 

9. The quantity limit rule the Commission would impose 
would have a detrimental effect on tire dealers and would not 
promote competition. I do not believe it will help small busi¬ 
ness nor lower prices to small dealers. As a result of my long 
experience in the industry, I believe it woXild violently disrupt 
■trade at our level of the industry, but it is difficult to know the 
extent to which our business will be hurt. It is not difficult to 
know it will be hurt. One thing is certain, it will completely 
change the pricing pattern under wnich I have always bought 
tires. It will wipe out annual volume discounts—the most im¬ 
portant element in the structuredunder which I buy tires, and 
on which I rely for a profit. As the Commission proposes its 
Rule, I would not have enough margin to handle my associate 
dealer and commercial account business. Under this Rule, the 
essential middleman services which I perform, such as whole¬ 
saling, delivery, credit extensions, et cetera, are not considered 
at all. Yet, no other type of distributor, from my experience, 
can give these needed services as efficiently and as economically 
as we can. In fact, competition is so keen for wholesale and 
commercial accounts that we have been forced several times 
in recent years to increase the discounts given to these accounts 
to such an extent that at the present time unless we operate 
most economically there would be little if anything left us for 
a profit. 

10. For all the reasons stated, I regard the Commission’s 
Rule as completely arbitrary and having no relation to the 
actual facts of the tire industry. This defect is forcibly illus¬ 
trated by the Commission’s annual volume analysis of pur¬ 
chasers, and then its complete switch to a limitation which 
turns on the size of an individual order. The Commission said 
there were sixty-three (63) big buyers over 8600,000.00 a year 
who got very low prices and this produced a bad competitive 
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situation. My dealership, of course, wasn’t one of the sixty- 
three (63), and yet I am right in the middle of this limitation 
which says that my best buying price turns on an order of 
20,000 pounds at one time, for delivery at one time. 

If some action ought to be taken in the dealers’ interest, it 
should be an action that corrects the situation that the Com¬ 
mission found to be bad and should reach only those causing 
that situation. Stretching it out to straight jacket all dealers 
in the United States is absurd. 

Affidavit of Howard N. Hawkes in Opposition to Motion 
of Certain Defendants for Summary Judgment 

Howard N. Hawkes, being first duly sworn, deposes and says: 

1. I am Vice President and General Manager of the Tire 
Division of the United States Rubber Company. That Com¬ 
pany is the plaintiff in the above action which is one of the 
twenty (20) actions which have been consolidated for the pur¬ 
poses of the motion by defendants, other than defendant Lowell 
B. Mason, for a summary judgment. 

2. I have been associated with United States Rubber Com¬ 
pany since 1912 and between that year and 1951, when I became 
Vice President and General Manager of the Tire Division, I 
held many different positions of responsibility in the Tire Divi¬ 
sion of United States Rubber Company. In the course of this 
time I have become thoroughly familiar with all aspects of 
the replacement tire and tube business. In my present posi¬ 
tion I am in charge of all phases of the production and sale 
of tires and tubes manufactured by United States Rubber 
Company. 

3. I have read the affidavit of Warren W. Leigh, verified the 
26th day of July 1955, filed in opposition to the motion for 
summary judgment. This affidavit states the facts of the re¬ 
placement tire and tube industry as I understand them. 

Affidavit of Boyd Weaver In Opposition To Motion of 
Certain Defendants for Summary Judgment 

Boyd Weaver, being first duly sworn, deposes and says: 

1. I am Treasurer of Inland Rubber Corporation. That 
Corporation is plaintiff in one of the actions which has been 
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consolidated for the purposes of the motion by defendants, 
other than defendant Lowell B. Mason, for summary judgment. 

2. I have been associated with the replacement tire and tube 
industry for over 40 years. I have been Treasurer of Inland 
Rubber Corporation since it was formed in 1951. I have also 
served as Treasurer of Mansfield Tire & Rubber Company for 
many years. In such capacities I have had a good deal of ex¬ 
perience in the marketing of replacement tires and tubes for 
motor vehicles. 

3. I have read the affidavit of Warren W. Leigh filed in op¬ 

position to the motion for summary judgment. This affidavit 
states the facts of the replacement tire and tube industry as 
I understand them. t ^, 

Affidavit of Leroy Lutes in Opposition to Motion of Cer¬ 
tain Defendants for Summary Judgment 

LeRoy Lutes, being first duly sworn, deposes and says: 

1. I am President of Pacific Tire & Rubber Company. That 
Company is plaintiff in one of the actions which has been con¬ 
solidated for the purpose of the motion by defendants, other 
than defendant Lowell B. Mason, for summary judgment. 

2. I have been President of Pacific Tire & Rubber Company 
since 1952 and also at the present time serve as Vice-President 
of The Mansfield Tire & Rubber Company in charge of its 
Western operation. Prior to my association with Pacific Tire 
& Rubber Company, I was an Officer in the United States Army 
having obtained the rank of Lt. General. Much of my execu¬ 
tive experience with the army was in the field of supply and 
logistics. The policies governing distribution of supplies in¬ 
cluding tires and tubes throughout the world in World War II 
was under my jurisdiction. 

3. I have read the affidavit of Warren W. Leigh filed in op¬ 
position to the motion for summary judgment. This affidavit 
states the facts of the replacement tire and tube industry as I 
understand them. 
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Affidavit of Harry F. Webster In Opposition To Motion 
of Certain Defendants for Summary Judgment 

State of Ohio, 

County of Trumbull, ss: 

Harry F. Webster, being first duly sworn, deposes and says: 

1. I am President of Denman Rubber Manufacturing Com¬ 
pany. That Company is plaintiff in one of the actions which 
has been consolidated for the purposes of the motion by de¬ 
fendants, other than defendant Lowell B. Mason, for summary 
judgment. 

2. I have been connected with the replacement tire and tube 
industry for over 40 years, having served as President of Den¬ 
man Rubber Manufacturing Company since January, 1948, 
and as General Manager of it and its’ predecessor companies 
for over 25 years prior to such date. In such capacities I have 
had a great deal of experience in the marketing of replacement 
tires and tubes for motor vehicles. 

3. I have read the affidavit of Warren W. Leigh filed in op¬ 
position to the motion for summary judgment. This affidavit 
states the facts of the replacement tire and tube industry as I 
understand them. 

Affidavit of Ernest A. Moller In Opposition To Motion 
of Certain Defendants for Summary Judgment 

Ernest A. Moller, being duly sworn, deposes and says: 

1. I am the Sales Manager of Carlisle Tire & Rubber 
Division. Carlisle Tire & Rubber Division is plaintiff in one 
of the actions which has been consolidated for the purposes of 
the motion by defendants, other than defendant Lowell B. 
Mason, for summary judgment. 

2. I have had approximately eighteen years’ experience in 
the marketing of replacement tires and tubes for motor ve¬ 
hicles. My principal positions have been with The Goodyear 
Tire & Rubber Company, Inc. and with Carlisle Corporation 
and The Pharis Tire and Rubber Company. For several years 
I was in charge of the Marketing Division of Goodyear for 
sales through petroleum corporations on the Eastern Seaboard. 
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I have been with Carlisle Tire & Rubber Division for nine years 
and I am presently employed as the Sales Manager. 

3. I have read the affidavit of Warren W. Leigh filed in op¬ 
position to the motion for summary judgment. This affidavit 
states the facts of the replacement tire and tube industry as I 
understand them. 

Affidavit of E. P. Atwood in Opposition to Motion of Cer¬ 
tain Defendants for Summary Judgment 

E. P. Atwood, being first duly sworn, on oath states: 

1. I am president of Durkee-Atwood Company which is 
plaintiff in one of the actions which has been consolidated for 
the purposes of the motion by defendants, other than defendant 
Lowell B. Mason, for summary judgment. 

2. I have been associated with Durkee-Atwood Company 
since 1918 in various sales and executive capacities and was 
executive vice president from 1940 to 1951 at which time I be¬ 
came president. Durkee-Atwood Company does not manu¬ 
facture or distribute tires, but in addition to the manufacture 
of other rubber products, manufactures and distributes passen¬ 
ger car innertubes. Its distribution primarily is through job¬ 
bers or wholesalers under its own brand and various private 
brand names and through chain stores and mail order houses 
under private brand names, all in competition with the various 
other innertube manufacturers throughout the United States. 

3. I have read the affidavit of Warren W. Leigh dated April 
26, 1955 filed in opposition to the motion for summary judg¬ 
ment. Although I am more familiar with the marketing of 
replacement innertubes than with the marketing of replace¬ 
ment tires, my understanding of the entire replacement tire and 
tube industry is as stated in Dr. Leigh’s affidavit. 

Affidavit of L. M. Seiberling in Opposition to Motion of 
Certain Defendants for Summary Judgment 

L. M. Seiberling, being first duly sworn, deposes and says: 

1. I am Vice President in Charge of Sales of the Seiberling 
Rubber Company. That Company is plaintiff in one of the 
actions which has been consolidated for the purposes of the 





236 

motion by defendants, other than defendant Lowell B. Mason, 
for summary judgment. 

2. I have been Vice President in Charge of Sales of Seiberling 
Rubber Company since November 1,1948 and I have been con¬ 
nected with Seiberling Rubber Company for more than 28 
years in various positions, including that of General Sales 
Manager and Assistant Sales Manager. As such I am generally 
familiar with the marketing of replacement tires and tubes for 
motor vehicles. 

3. I have read the affidavit of Warren W. Leigh filed in op¬ 
position to the motion for summary judgment. To the best 
of my knowledge and belief, this affidavit outlines the facts of 
the replacement tire and tube industry as I have observed them 
and understand them, particularly in the period of which 1947 
was a part. 

Affidavit of John F. McCann in Opposition to Motion of 
Certain Defendants for Summary Judgment 

John F. McCann, being duly sworn, deposes and says: 

1. I am Secretary of the Dunlop Tire and Rubber Corpora¬ 
tion, which company is plaintiff in one of the actions which has 
been consolidated for the purposes of the motion by defendants, 
other than defendant, Lowell B. Mason, for summary judg¬ 
ment. 

2. I have been in the employ of Dunlop Tire and Rubber 
Corporation in its home office at Buffalo, New York since 
March, 1930. In my present capacity with the Company as 
Secretary and Assistant Treasurer, and through the years since 
1930 in varying capacities, I am thoroughly familiar with the 
policies and practices of my company in the marketing, mer¬ 
chandising and distributing of replacement tires and tubes for 
motor vehicles. Throughout the said years I have become 
generally familiar with the policies and practices of competitor 
companies in the marketing and replacement of tires and tubes 
for motor vehicles. 

3. I have read a duplicate original of the affidavit of Warren 
W. Leigh, verified July 26,1955, in opposition to the motion for 
summary judgment. This affidavit states the facts of the re¬ 
placement tire and tube industry as I understand them. 
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Affidavit of Verne Lloyd in Opposition to Motion of 
Certain Defendants for Summary Judgment 

Verne Lloyd, being first duly sworn, deposes and says: 

1. I am General Manager and Chief Sales Executive of the 
Tire Division of the Missouri Farmers Association. That as¬ 
sociation is Plaintiff in one of the actions which has been con¬ 
solidated for the purposes of the motion by Defendants, other 
than Defendant Lowell B. Mason, for summary judgment. 

2. I have been actively engaged in the marketing of replace¬ 
ment tires and tubes for motor vehicles since September 13, 
1943. At that time I was employed by the Tire Division of 
the Missouri Farmers Association, Inc., and have been contin¬ 
uously and actively employed since that time in the marketing 
of replacement tires and tubes for motor vehicles. January 1, 
1946,1 was promoted to General Manager of the Tire Division 
of the Missouri Farmers Association, Inc., and have been Gen¬ 
eral Manager since that date, and am acting in such capacity 
today. I am responsible for the direction of the marketing of 
tires and tubes by the Tire Division of the Missouri Farmers 
Association, Inc., and since I became such General Manager, I 
have directed the marketing of a volume of tires and tubes 
amounting to over Four Million Seven Hundred Thousand 
Dollars ($4,700,000.00). During the last two years, the total 
marketings which I have directed for each year exceeded Seven 
Hundred Thousand Dollars ($700,000.00). These replace¬ 
ment tires and tubes have been marketed through approxi¬ 
mately 675 different dealers, most of whom are located in out- 
state Missouri. 

3. I have read the affidavit of Warren W. Leigh, filed in 
opposition to the motion for summary judgment. This affi¬ 
davit states the facts of the replacement tire and tube indus¬ 
try as I understand them. 
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Affidavit on Behalf of Plaintiff, Western Auto btJPPLY 

Company, in Opposition to Motion of Defendants, Other 

Than Defendant Lowell B. Mason, for Summary 

Judgment 

Ralph E. Skudlarek deposes and says that: 

1. This affidavit is submitted to show the inapplicability of 
Quantity Limit Rule 208-1 to private brand distributors of 
replacement tires and tubes such as Western Auto Supply Com¬ 
pany (herein “Western”), by confirming factual statements 
concerning the function and method of operation of Western 
as a private brand distributor which appear in the affidavit 
of Dr. Warren W. Leigh filed herein in opposition to the motion 
for summary judgment brought by the defendants, other than 
Lowell B. Mason, and by presenting additional facts concern¬ 
ing Western’s operations which further demonstrate the inaccu¬ 
rateness of the finding of the Commission in its “Statement of 
the Basis and Purpose of Quantity-Limit Rule 203-1” that 
differentials, however designated or justified, are on account of 
quantity when greater quantities result. The facts submitted 
in this affidavit and in Dr. Leigh’s affidavit concerning West¬ 
ern’s replacement tire and tube business show the fallacy of 
this conclusion and prove that the lower prices which Western 
receives from the manufacturers of replacement tires and tubes 
reflect savings derived by the manufacturers pursuant to the 
method in which Western purchases its replacement tires and 
tubes. 

2. Your deponent is the Manager of the “Cost-Plus Audit 
Department” of Western, which audits for Western the cost of 
its purchases of replacement automobile tires and tubes. He 
is generally familiar with the distribution practices of the re¬ 
placement automobile tire and tube industry and is particularly 
familiar with the manner in which Western procures, distrib¬ 
utes and sells such products. The statements herein set forth 
are based upon information within his knowledge gained in the 
course of his employment by Western and from other reliable 
sources. 

3. Western is engaged in the business of selling merchandise 
at retail through company stores, which it operates under the- 
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names “Western Auto Supply Company/’ “Western Auto- 
Stores/’ or a variation thereof. Western also sells merchan¬ 
dise at wholesale to independent dealers who operate their own 
stores under the name “Western Auto Associate Store”. As of 
December 31,1947, Western was operating 257 company stores 
in 30 States, and it was selling at wholesale to 1,904 independent 
dealers in 35 States. Western’s total sales, both retail and 
wholesale, of replacement tires and tubes in 1947 amounted to 
approximately $21,000,000. 

4. Replacement tires and tubes are among many articles of’ 
merchandise sold by Western, which include other automotive 
equipment, sporting goods and toys, household appliances and 
tools. 

5. In its dealings in replacement tires and tubes, Western 
is a “private brand distributor”, as that term is defined in Dr. 
Leigh’s affidavit, since it sells all of such equipment under ita 
distinctive brand “Davis”, a brand name owned privately by 
Western, and used on tires, known in the trade as “private' 
brand tires”, which are made for its account. 

6. The description in paragraph 17 of Dr. Leigh’s affidavit 
of the manner in which private brand distributors operate is r . 
in general, a correct portrayal of the manner in which Western 
conducts its replacement tire and tube business. As Dr. Leigh 
states in his affidavit, Western takes over from the manufac¬ 
turer all of the retail functions, the wholesale functions, and. 
some of the manufacturing functions as well. 

7. In 1947, Western purchased its replacement tires from 
U. S. Rubber Company (herein “U. S.”), from Pennsylvania 
Rubber Company (herein “Pennsylvania”), and from Pharis 
Tire & Rubber Company (herein “Pharis”). During that year, 
more than 65% of the tires sold by Western were purchased 
by it from U. S. During the same year, Western purchased 
its tubes from several manufacturers on a fixed price basis. 
Since Western’s gross sales of tubes during that year were rela¬ 
tively small compared with its gross sales of tires, and since 
Western’s contractual arrangements for the manufacture of 
tires by Pennsylvania and Pharis were, in general, similar to 
its contractual arrangements with U. S., the discussion in this. 
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:affidavit of Western’s relationship with manufacturers will be 
limited to a discussion of its arrangements with TJ. S. 

8. Under its contractual arrangements with U. S., Western 
purchased its replacement tires and tubes from U. S. in 1947 
:at cost plus a guaranteed net profit of 6% of cost. 

9. The expenses and burdens assumed by Western which 
were not and are not borne by “tire retailers”, as that term is 
defined in Dr. Leigh’s affidavit, include the following: 

(a) Under its arrangements with U. S., Western is required 
to make long range estimates of its tire requirements and each 
month makes an estimate for the following three months. 
Western pays in advance for all rubber and cord used in the 
manufacture of its tires and keeps a deposit, which in 1947 
ranged from a high of $1,500,000 to a low of $734,000, with an 
average of $1,144,000, with U. S', for the payment of such ma¬ 
terials. Western receives no return on the monies so deposited 
Neither Pennsylvania nor Pharis required such deposits from 
Western in 1947. U. S. of course experiences similar costs in 
connection with the manufacturing of its company brand tires. 
Such costs, however, are reflected in the delivered price to its 
dealers and not incurred as a separate cost in addition to the 
price paid, as is the case with Western. 

(b) Western also pays for its tire molds and places purchase 
orders with U. S. for such molds when and as it is advised from 
time to time of the production requirement for molds. West¬ 
ern bears the cost of repairing the molds and of their obsoles¬ 
cence. Tire retailers pay no such extra amounts for the tire 
molds used in the manufacture of their tires. The cost of 
such molds is reflected in the prices paid by tire retailers for 
their replacement tires. 

(c) Western assumes the burden of warehousing replacement 
tires and tubes not only for its company stores but also for 
its associated dealers. Western’s inventory of such tires and 
tubes ranged in 1947 from a monthly low of 164,000 tires to a 
high of 374,000 tires, with a monthly average of 258,000 tires. 
The cost of maintaining warehouses to service its dealer organi¬ 
zation is reflected in the prices U. S. charges its dealers. West¬ 
ern relieves U. S. of this burden over and above the price it 
pays. 
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(d) Credit and collection expenses are Western’s responsi¬ 
bility, but manufacturers in dealing with tire dealers must of 
necessity include the cost of this function in the delivered price 
•of their tires and tubes to their dealers. 

(e) Western issues its own warranty of satisfactory service 
to its customers and must bear the substantial cost of making 
the same good. Western employs field engineers to investigate 
replacement tire and tube customer complaints and to make 
recommendations for replacements and adjustments at its ware¬ 
houses, at its company stores, and at the stores of its associate 
dealers. In the case of company brand dealers, the manufac¬ 
turer assumes the obligation of adjusting and replacing defec¬ 
tive tires. Of course, the price charged dealers reflects the as¬ 
sumption of this obligation. 

(f) Western’s manufacturers are not required to give Western 
financial advice, personnel training or sales advice, which tire 
.Tetailers receive from tire manufacturers. 

(g) In order adequately to train personnel of Western’s com¬ 
pany stores and associate dealers in the selling and servicing 
•of Western’s tires and tubes, Western makes large expenditures 
for services which include the preparation and publication of 
tire and tube manuals relating to the conduct of the tire de¬ 
partment ; the preparation and publication of a technical man¬ 
ual which describes the sizes, types and lines of Western’s Davis 
private brand tires and gives instructions in their service; the 
preparation and publication of numerous sales bulletins cover¬ 
ing various phases of sales campaigns; the training by Western’s 
field engineers and merchandising men of the personnel of 
Western’s company stores and associate dealers on merchandis¬ 
ing and technical problems of tires sales, and the maintenance 
of training schools for dealers in sixteen locations in various 
parts of the United States. The training program in these 
schools is available to and is used by Western’s dealers on a 
continuous basis. 

(h) A substantial share of the services of approximately 430 
specialists is employed by Western for the performance of the 
foregoing functions, most of which are assumed by U. S. and 
by Western’s other manufacturers in their dealings with com¬ 
pany brand dealers and with tire retailers. 
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10. The preceding review of the facts demonstrates the un¬ 
soundness and inaccuracy of the Commission’s finding that 
price differentials, no matter how described, are an account of' 
quantity. The fact of the matter is that there is little differ¬ 
ence in the ultimate cost of tires to manufacurer’s brand tire 
retailers and in the cost of tires to private brand distributors- 
such as Western, because of the hereinbefore described costs 
borne by Western and other private brand distributors, which 
are included in the price charged by manufacturers to their 
dealers. 

Affidavit of John R. Sebastian In Opposition To Motion 
of Certain Defendants for Summary Judgment 

John R. Sebastian, being first duly sworn, deposes and says: 

1. I am employed by Montgomery Ward & Co., Incorporated 
(hereinafter referred to as “Wards”) at its general offices in 
Chicago, Illinois. I am the manager of the department charged, 
with the procurement and distribution of replacement tires 
and tubes for use on motor vehicles sold by Wards in the course 
of its business, which department is known as the “tire divi¬ 
sion.” I have been in the automobile tire business since the 
year 1928. I have been employed by Wards since 1936 in vari¬ 
ous capacities in the tire division, including tire department 
head in retail stores, tire engineer, and tire division manager. 
Based on the foregoing experience, I am familiar in a general 
way with the operations of the tire industry and with Wards’ 
operations connected with the procurement, distribution and 
sale of replacement tires and tubes, and I make the statements 
hereafter set forth of my own knowledge. Wherever refer¬ 
ence is made in this affidavit to “tires and tubes”, I refer only 
to replacement tires and tubes for use on motor vehicles. 

2. I have read the affidavit of Warren W. Leigh in opposition- 
to the motion of certain defendants for summary judgment in 
the above entitled case and related cases. In general, that 
affidavit correctly describes the operations of the replacement 
tire and tube industry, and insofar as it refers to so-called 
“private brand distributors” it in general correctly describes 
Wards’ operations during the year 1947. The present affidavit 
is intended to be a necessary supplement to the general descrip- 
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tion of Wards' operations contained in the Leigh affidavit, and 
• correctly describes Wards' operations during the year 1947, the 
.year upon which the Federal Trade Commission based its find¬ 
ings. All facts hereinafter stated refer to the year 1947 unless 
•otherwise specified. 

3. This affidavit is submitted in opposition to the motion 
of the defendants other than Lowell B. Mason for summary 
judgment against Wards. It is intended to show that Wards 
does not enjoy any substantial cost advantage in the purchase 
of tires and tubes, and distribution of them to its outlets, over 
a tire dealer who purchases from Wards source of supply, and 
that the Federal Trade Commission's finding that Wards en¬ 
joys a 30% cost advantage over such dealer is entirely er¬ 
roneous. It is further intended to show that any apparent 
purchase price advantage enjoyed by Wards over such dealer 
is not a real one, since Wards assumes some of the costs of 
manufacture and all of the costs of distribution, which costs 
have been absorbed in the delivered price to such dealer. 

4. Wards is engaged in the business of general merchandis¬ 
ing. Its general offices are located in the city of Chicago, 
Illinois. Included in the merchandise sold by Wards are re¬ 
placement tires and tubes for use on motor vehicles. It sells its 
merchandise through nine mail order houses and approximately 
600 retail stores at various locations throughout the United 
States. In addition, Wards sells tires and tubes to about 1,200 
independent Ward dealers for resale to the public. All of 
such tires and tubes are sold under the private brand name 
“Riverside.” 

5. More than 75% of the tires and tubes sold by Wards, 
both in units and in dollar amount, are purchased by Wards 
from the United States Rubber Company (hereinafter referred 
to as “U. S. Rubber”). The balance are purchased from Mans¬ 
field Tire and Rubber Company, Gates Rubber Company and 
Carlisle Tire and Rubber Company. The arrangements made 
with U. S. Rubber are in general the same as those with the 
•other rubber companies mentioned. Because of this similarity, 
and because of the fact that the purchases from U. S. Rubber 
■constitute so large a proportion of Wards’ total purchase of tires 
and tubes, the description of purchase arrangements set forth 
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in this affidavit will refer only to such arrangements with U. S- 
Rub'ber. 

6. Wards’ arrangements with U. S. Rubber provide for pur¬ 
chase of tires and tubes at cost, plus a guaranteed net profit 
of 6% of cost. In order to meet competition, U. S. Rubber- 
must sell to its dealers at prices no greater than those charged 
by its competitors, even though at any given time its costs may 
be greater. Thus, while U. S. Rubber’s net profit on its sales- 
to company brand purchasers might, due to market conditions,, 
excessive costs or other factors, decline to zero or even result in 
a loss, its net profit on sales to Wards can never fall below 6%. 
Wards assumes part of the cost of manufacturing its tires and 
tubes and takes physical delivery at the factory or factory ware¬ 
house door. It then assumes the cost and responsibility of 
moving its tires and tubes to points of sale within its own 
organization and to its independent dealers. The following 
paragraphs will illustrate the varied nature of these functions- 
and the expense of performing them. 

7. Wards’ tire division buying organization, under the super¬ 
vision of myself and my predecessors as division manager, has 
the following responsibilities: 

(a) determining what sizes, types and lines of tires and tubes 
should be manufactured for sale through Wards mail order 
houses, retail stores and independent dealers; 

(b) creating the designs and specifications for each of such 
sizes, types and lines; 

(c) establishing sources for the manufacture of such tires 
and tubes, and negotiating the terms under which such tires 
and tubes will be procured; 

(d) preparing forward estimates of requirements of each of 
such sizes, types and lines, and revising such forward estimates.- 
periodically; 

(e) purchasing the molds to be used by the manufacturer 
of such tires and tubes; 

(f) scheduling the production of such tires and tubes; 

(g) purchasing all natural rubber used in the manufacture 
of such tires and tubes; 

(h) supervising the distribution of such tires and tubes to 
all of Wards’ branches; 
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(i) arranging for the transportation of such tires and tubes - 
to Wards’ branches; 

(j) supervising the advertising of such tires and tubes; 

(k) supervising sales training and sales helps furnished to 
the retail salesmen of such tires and tubes; and 

(l) supervising replacements and adjustments under war¬ 
ranties given by Wards. To perform these tasks Wards’ tire- 
division employed approximately 58 persons in 1947 at a cost 
of $1,431,509. * 

8. Wards’ tire division determines what sizes, types and lines 
of tires and tubes should be manufactured and sold, creates the 
designs and specifications for each of them, establishes sources 
for the manufacture of such tires and tubes, prepares forward 
estimates of requirements and revises such estimates periodi¬ 
cally, purchases the molds to be used in manufacturing such 
tires and tubes, and schedules the production of such tires and 
tubes. Approximately four engineers in the tire buying office 
of the tire division, and necessary clerical assistance, are at all 
times engaged in developing and designing new tires and tubes, 
planning factory production schedules, establishing quality^ 
standards, preparing specifications for factory production, de¬ 
signing and purchasing the necessary molds, and preparing 
technical information for Wards’ retail stores and mail order 
houses. The establishment of quality standards includes such 
work as determining the number of cords per inch of tire car¬ 
cass, determining the type and mixture of rubber in the tread 
and carcass compounds, determining the material from which 
the cords shall be made, specifying the construction of the 
cords, and similar matters relating to the quality and dura¬ 
bility of tires and tubes. The establishment of specifications 
for production of tires and tubes at the factory is a joint project 
of the tire buying office and the stock control unit (hereinafter 
described), and includes making estimates of the market re¬ 
quirements for different sizes, types and lines of tires approxi¬ 
mately one year in advance; planning factory production so as 
to obtain the required numbers of each of such sizes, types and 
lines; scheduling such production to fit in with the factory’s 
production of its own brand name tires and tubes in each of 
such sizes, types and lines; and consideration in connection 
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with the foregoing matters of the estimated cost of raw ma¬ 
terial, factory capacity, and similar matters. Wards prepares 
such forward plans one year in advance and revises them 45 
days in advance of the month of actual production. The stock 
control unit in Wards’ tire division assists the engineers in the 
preparation of forward estimates and revisions thereof; issues 
to U. S. Rubber’s fctories the production schedules established 
as a result of such estimates; and issues to TJ. S. Rubber’s fac¬ 
tories shipment orders specifying the quantity of each size, type 
and line of tires to be shipped to each of Wards’ mail order 
houses and retail stores. U. S. Rubber performs all of the 
foregoing functions for its dealers who sell tires and tubes bear¬ 
ing its own brand names, and includes the cost of such func¬ 
tions in the delivered price of tires and tubes to such dealers. 

9. Wards’ tire division purchases all natural rubber used in 
the manufacture of Wards’ tires and tubes (except during the 
period of war-time restrictions which ended on May 1, 1947). 
For this purpose it maintains at its home office a rubber buy¬ 
ing organization, consisting of two buyers and necessary cleri¬ 
cal assistance. These buyers have the responsibility of deter¬ 
mining the most advantageous time for making rubber pur¬ 
chases, depending upon their estimates of the future course of 
the rubber market and Wards’ probable sales; purchasing the 
natural rubber from foreign sources and from rubber brokers 
in New York City; and making the necessary arrangements for 
the rubber to be delivered to U. S. Rubber factories at various 
locations in the United States for use in manufacturing Wards’ 
tires and tubes. U. S. Rubber performs all of the foregoing 
functions for its dealers who sell tires and tubes bearing its own 
brand names, and includes the cost of such functions in the 
delivered price of tires and tubes to such dealers. 

10. As a result of the rubber purchase program described in 
the preceding paragraph Wards loses the use of its money con¬ 
tinuously invested in rubber commitments and assumes the 
risk of rubber price fluctuations, which might make the differ¬ 
ence between profit and loss on Wards’ tire business in any 
period. Wards’ average investment in crude rubber commit¬ 
ments during that portion of the year 1947 in which it was per¬ 
mitted by the Federal Government to make purchases was 
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§828,247. (Wards’ average investment from 1948 to 1954, in-r 
clusive, was $755,642.) In 1947 the cost of crude natural rub¬ 
ber purchased by Wards varied from 11% cents per pound to 
22%e cents per pound. Wards’ books do not reflect either the 
cost to Wards of the loss of use of said money or the gain or 
loss to Wards resulting from its purchase of crude natural rub¬ 
ber as compared to such purchase by the manufacturer. 

11. Ward’s tire division designs and purchases all molds- 
used in manufacturing the tires which it sells. Wards absorbs 
the expenses of repair and maintenance of such molds; and 
the expense necessary to depreciate said molds, or to write them, 
off completely whenever changed tire specifications are 
adopted. The expenses so absorbed for the year 1947 totaled 
$203,622. U. S. Rubber performs all of the foregoing functions- 
for its dealers who sell tires and tubes bearing its own brand 
names, and includes the cost of such functions in the delivered 
price of tires and tubes to such dealers. 

12. As soon as Wards’ tires and tubes are produced by the 
factory, all risk of overproduction and obsolescence falls on 
Wards. Wards’ “Riverside” tires and tubes can be sold only 
through Ward branches and dealers. In the event that Wards 
orders too great a quantity in any given size, type or line or 
such size, type or line is superseded by a new one, Wards may 
be unable to sell such tires or tubes or may be required to sell 
them at a substantial discount. Such obsolescense occurred 
in 1947 when the manufacturing specifications were changed 
from synthetic rubber tread to natural rubber tread in manu¬ 
facturing large size truck tires. U. S. Rubber assumes the fore¬ 
going risks of overproduction and obsolescence in the case of 
sales to dealers of its own brand name tires and tubes, and 
includes the cost of such risks in the delivered price of tires 
and tubes to such dealers. 

13. Wards takes delivery of all its tires and tubes at the 
factory or factory warehouse. Wards’ tire division directs U. 
S. Rubber’s factories what quantities of each size, type and 
line of tires and tubes to ship to Wards’ approximately .600 
retail stores and nine mail order houses. If Wards does not 
properly schedule its shipments so that U. S. Rubber must 
ship to a Ward branch from a factory more distant than the 
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one which normally supplies such branch, Wards assumes the 
resulting extra transportation expense. The transportation 
expenses thus assumed by Wards for the year 1947 amounted 
to $1,283,667. In addition, Wards’ retail stores assume the 
cost and responsibility of selling and transporting Wards’ 
tires and tubes to approximately 1200 independent Ward deal¬ 
ers and of furnishing to such Ward dealers the services fur¬ 
nished by U. S. Rubber’s distributors to their dealers. U. S. 
Rubber assumes the expense of transporting tires and tubes to 
its purchasers in the case of tires and tubes bearing its own 
brand names, and includes the cost of such transportation in 
its delivered price. 

14. Wards pays all of its own advertising expenses and fur¬ 
nishes all display equipment to its branches and dealers. Since 
Wards sells only its own private brand of tires and tubes, it 
derives no benefit from U. S. Rubber’s advertising and receives 
none of U. S. Rubber’s display equipment. The display as¬ 
sistance furnished by Wards to its branches and to independent 
Ward dealers includes provisions of a home office display de¬ 
partment to design and supervise the manufacture and distri¬ 
bution of such displays, and furnishing to branches and inde¬ 
pendent dealers such display properties as peg boards for 
hanging tires, tire stands for exhibiting tires, display boxes, 
oards and banners describing and advertising Wards’ tires, and 
signs to be placed on the exteriors of Wards’ retail stores and 
service locations. In the year 1947 Wards spent for such ad¬ 
vertising and display purposes the amount of $1,526,164. U. S. 
Rubber assumes these expenses for its dealers who sell tires 
and tubes bearing its own brand names, and includes the cost 
in the delivered price of tires and tubes to such dealers. 

15. Wards’ tire division furnishes to its branches and to 
independent Ward dealers all necessary sales training and sales 
helps to enable such branches and dealers to sell and service 
Wards’ tires and tubes. Among such services furnished by 
Wards to its branches and dealers are the following: 

(a) Departmental handbook containing the procedure to be 
followed by the retail department head in the conduct of the 
tire department. 
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(b) Tire technical manual describing Wards’ sizes, types and 
lines of tires in detail; giving instructions on the service of 
tires; and making recommendations on the sizes, types and 
lines of commercial tires recommended for specific uses. 

(c) Sales bulletins, several hundred of which are issued each 
year, covering latest developments in selling policy, technical 
data, adjustment problems, sales trends and similar infor- 
mration. 

(d) Personnel training by field engineers and merchandising 
men, who travel among Wards’ branches and Wards’ dealers 
training and educating the retail sales persons on the technical 
and merchandising problems of tire sales. 

(e) Sales meetings, about 25 of which are conducted by the 
tire division each year at various locations, which cover through 
.personal discussion all aspects of the sales training program as 
described above. U. S. Rubber performs all of the foregoing 
functions for its dealers who sell tires and tubes bearing its own 
brand names; and includes the cost of such functions in the 
delivered price of tires and tubes to such dealers. 

16. Wards issues to its customers its own warranty of satis¬ 
factory service. Since Wards sells only its own private brand 
•of tires and tubes it does not rely upon or benefit from any 
warranty issued by U. S. Rubber to the public. Wards assumes 
-all normal risks of replacements and adjustments made pur¬ 
suant to its warranty, so long as they do not exceed 2y 2 % of 
the total cost of its tires and tubes. In order to administer 
Wards’ replacement and adjustment policy, Wards’ tire divi¬ 
sion employs one home office engineer and approximately six 
field engineers to investigate customer complaints and make 
recommendations for replacements and adjustments at the 
various branches. Wards’ replacement and adjustment allow¬ 
ances for the year 1947 were $1,557,447. U. S. Rubber per¬ 
forms all of the foregoing functions for its dealers who sell tires 
and tubes bearing its own brand names, and includes the cost 
of such functions in the delivered price of tires and tubes to 
such dealers. 

17. Because Wards has made a definite commitment to U. S. 
Rubber to purchase a specified percentage of its requirements 
each year, and because Wards furnishes U. S. Rubber with 
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advance estimates of its requirements, Wards assures U. S.. 
Rubber of a consistent and predictable market for Wards’ “Riv¬ 
erside” tires and tubes and enables U. S. Rubber to plan its 
production far in advance. On the other hand, in the case of 
sales by U. S. Rubber to its company brand dealers, U. S. Rub¬ 
ber has no predictable market and itself assumes all of the risk 
of forward planning. 

18. In 1947 Wards sold 4,883,464 tires and tubes for which it. 
paid to its manufacturers the total sum of $42,275,304. In 
order to effectuate the distribution of such tires and tubes 
Wards expended at least the sum of $6,002,349 for the per¬ 
formance of functions which were assumed by U. S. Rubber 
and by Wards’ other manufacturers, and which were included 
in the delivered price of tires and tubes to their company brand 
dealers. Among these expenditures were $1,431,509 for Wards’ 
tire division buying organization; $203,622 for design, repair,, 
maintenance, depreciation and obsolescence of molds; $1,- 
283,667 for transportation expenses from factories and factory 
warehouses; $1,526,164 for advertising expenses and display 
equipment; and $1,557,447 for replacement and adjustment 
allowances. In adition, Wards assumed other substantial ex¬ 
penses not susceptible of exact statement in dollars at this- 
time, but which were assumed by U. S. Rubber and "Wards’ 
other manufacturers in the case of sales to their company brand 
dealers and included in the delivered price to such dealers. 
Typical of these expenses were the loss of use of Wards’ money 
invested in rubber commitments, the risk of price fluctuation 
jn natural rubber purchased by Wards, and the risks of over¬ 
production and obsolescence of tires manufactured. The as¬ 
sumption of such expenses substantially increases the cost of 
Wards’ tires and tubes. 

19. The foregoing is a general outline of the differences in 
the methods of sale and delivery of tires and tubes between 
Wards and U. S. Rubber’s company brand dealers. The “car¬ 
load 1 ” rule promulgated by the Federal Trade Commission 
ignores these differences. All, or substantially all, of the differ¬ 
ence in the delivered price of tires and tubes to U. S. Rubber’s^ 
company brand dealers and the cost of “Riverside” tires and 
tubes to Wards is accounted for by such differences in methods. 
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Thus the finding of the Commission that Wards en joys a 30% 
price advantage over company brand dealers is obviously iri 
error. If the goods sold and services performed by TJ. S. Rub- 1 
ber for its company brand dealers were established on a baas 
comparable to the goods sold and services performed by TJ. S. 
Rubber for Wards, the price of tires and tubes of like grade and 
quality to the company brand dealers and to Wards would be 
^substantially the same. 

J 

Affidavit of Anson G. P. Segue in Opposition to Motion 
of Certain Defendants for Summary Judgment 

Commonwealth of Pennsylvania, 

County of Montgomery, ss: 

Anson. G. P. Segur, being first duly sworn, deposes and says: 

1. I am Sales Manager of Lee Tire & Rubber Company of. 
New York, Inc., the wholly owned sales subsidiary of Lee, 
Rubber & Tire Corporation is plaintiff in one of the actions 
which has been consolidated for the purposes of the motion by. 
defendants, other than defendant Lowell B. Mason, fen* sum¬ 
mary judgment. 

2. I have been actively engaged in the marketing of replace¬ 
ment tires and tubes for motor vehicles on behalf of the said- 
Lee Tire <fc Rubber Company of New York, Inc. since August 
16, 1937, to- the present time except for a leave of absence of 
approximately three years during the Second World War when 
I was in naval service. 

3. I have read the affidavit of Warren W. Leigh filed in oppo¬ 
sition to the motion for summary judgment. This affidavit 
states the facts of the replacement tire and tube industry as' 
I understand them. 


Affidavit of J. J. Leu 

J. J. Leu being duly sworn deposes and says: 

1. I am Vice President of Operations and Services of The- 
American Oil Company, plaintiff in the above captioned causes 
My address is 122 E. 42d Street, New York, New York. 



2. I have read the complaint filed by The American Oil' 
Company in the above captioned cause and verily believe that, 
the facts alleged therein are true and correct. 

3. I fear that if Quantity-Limit Rule 203-1 promulgated 
by the Federal Trade Commission becomes effective, our sup¬ 
plier of replacement rubber tires and tubes will discontinue 
selling to us under our present cost-plus basis rather than risk- 
extended proceedings before the Federal Trade Commission 
or treble damage actions by tire distributors and others. The 
American Oil Company has no control over the actions of its- 
supplier nor does it have any means of protecting its large 
investment in the rubber tire and tube business except in this 
proceeding. 

4. We are assured that our supplier of replacement rubber 
tires and tubes will continue to supply us under our present, 
contract so long as Quantity-Limit Rule 203-1 does not become 
effective. 

5. It is because we have no other remedy that The Ameri¬ 
can Oil Company requests this court to stay the effective date 
of Quantity-Limit Rule 203-1 until its validity and the merits-; 
of this cause can be passed upon by the court. 

Affidavit of James K. Eagan, Jr., in Opposition to Motion 

of Federal Trade Commission and Certain Defendants. 

for Summary Judgment 

State of New York, 

County of New York, ss: 

James K. Eagan, Jr., being duly sworn deposes and says: I. 
am Associate General Counsel of The American Oil Company 
(hereinafter called “AMOCO”) and of counsel in the above- 
captioned case. I have been employed by AMOCO as an attor¬ 
ney for eighteen years and am familiar with the operations of 
that Company and in general with the operations and practices 
of other oil companies in the marketing and distribution of 
petroleum products and replacement tires and tubes for use on 
motor vehicles. 

This affidavit is submitted in substantiation of the AMOCO • 
complaint and in opposition to the motion of the defendants, 
other than the Defendant Lowell B. Mason, for summary 


253 


judgment. The facts set forth herein are based upon informa¬ 
tion within my own knowledge gained in the course of my em¬ 
ployment with AMOCO, and from reliable sources available to 
me within that Company. 

The allegation of AMOCO’s verified complaint and facts set 
forth in this affidavit demonstrate that the Quantity-limit Rule 
is: (1) utterly lacking in factual basis for the Commission’s 
findings of “fewness”, (2) without factual basis for the finding 
“unjustly discriminatory and promotive of monopoly”, and (3> 
irrational and arbitrarily discriminates against AMOCO and 
others similarly situated. 

.. The purpose of this affidavit is to show that in crucial respects 
the pertinent facts on which the validity of the Quantity-Limit 
Rule must depend are quite different from those asserted and 
relied upon by the Federal Trade Commission; and that, in all 
events, there are material issues as to the fact which can be. 
resolved only after trial. 

I. ABSENCE OF “FEWNESS” OF PURCHASERS 

The Commission’s data takes no account whatever of pur¬ 
chasers from AMOCO and other mass distributors, but even 
if accurate (which is disputed), relate only to direct purchasers 
from manufacturers. There are approximately 14,399 inde¬ 
pendent retail outlets handling AMOCO products, of which 
10,132 have direct purchase contracts for gasoline with 
AMOCO and 3,767 have purchase contracts for gasoline with 
jobbers and wholesale distributors who sell AMOCO products. 
More than 10,000 of the independent retail outlets who pur¬ 
chase gasoline directly from AMOCO also purchase and sell 
AMOCO tires, tubes and other automotive accessories. More 
than 750 of the independent retail outlets purchasing gasoline 
from AMOCO’s wholesale distributors and jobbers also sell and 
distribute AMOCO tires, tubes and automotive accessories. 
These independent retail outlets were not included in the Com¬ 
mission’s total finding of 48,198 purchasers of tires. The per¬ 
tinent facts in greater detail are these: 

AMOCO is a producer, distributor and marketer of petroleum 
products. In 1944 it commenced to purchase and market re¬ 
placement tires and tubes which it sells under its own trade- 




mark and brand designation AMOCO. It owns and operates 
principal warehouses in 12 states and in excess of 100 subware¬ 
houses and storage facilities throughout its 18-state marketing 
territory. It sells AMOCO tires and tubes to in excess of 315 
wholesale distributors and jobbers in its marketing territory. 
The aggregate number of independent retail outlets h an d lin g 
AMOCO tires and tubes acquired from plaintiff or its dis¬ 
tributor and jobber customers exceeds 10,500, out of the total 
number of 14,399 independent retail outlets handling AMOCO 
products; and the annual gross volume of tire and tube sales 
exceeded $3,000,000 in the calendar year 1954. 

The Commission in its Statement of Basis and Purpose 
bottoms the Rule on a total of 48,198 purchasers of replacement 
tires and tubes in the United States. The Commission con¬ 
siders as replacement tire purchasers only those who purchase 
directly from the manufacturer. It regards as a single pur¬ 
chaser a mass distributor who purchases tires and tubes from 
the manufacturer for resale to thousands of independent 
-dealers. 

It is wholly arbitrary to regard AMOCO only as a single 
purchaser and to ignore the thousands of dealers in AMOCO 
tires, who, equally with purchasers direct from manufacturers, 
are a part of the competitive set-up under which replacement 
tires and tubes are sold to consumers. The error of the Com¬ 
mission is multiplied many times by its failure likewise to take 
into account the distributors, jobbers and dealers, numbering 
in the many thousands, who handle the brands of tires sold by 
-other oil companies and other mass distributors. 

II. FACTS DISPROVE “UNJUSTLY DISCRIMINATORY” OR 
“PROMOTIVE OF MONOPOLY” 

Under the statute the Commission’s jurisdiction to promul¬ 
gate a rule is dependent on available purchasers in quantities 
greater than the proposed limit being “* * * [S]o few as to 
render differentials on account thereof unjustly discriminatory 
or promotive of monopoly.” AMOCO’s experience belies any 
basis for asserting that present pricing in the sale of replace¬ 
ment tires has involved any unjust discrimination or is pro- 1 
motive of monopoly. ‘ 
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Since AMOCO commenced to purchase and market replace* 
ment tires and tubes in 1944, it has competed actively with its 
own supplier, Mansfield Tire and Rubber Company, and all 
other manufacturers and all other oil companies and other mass 
distributors of replacement tires and tubes selling and dis¬ 
tributing in the area in which AMOCO markets. 

There are a great many more wholesale and retail outlets 
for tires and tubes in the 18 states in which AMOCO markets 
than there were before AMOCO entered this business, and 
the number is constantly increasing. AMOCO tires and tubes 
-alone are marketed through more than 315 wholesale dealers 
-and jobbers and 10,500 retail outlets. AMOCO markets less 
than 1% of the tires and tubes sold in its marketing area. . j 

To affiant’s knowledge not less than 34 different supplier's 
brands of tires and tubes are being sold currently in active com¬ 
petition in AMOCO’s marketing territory. These brands and 
suppliers, in addition to AMOCO, are known in the business as; 

Pure Oil, Cities Service, Socony, Gulf, Atlas, Sears, Montgom¬ 
ery Ward, Davis, Pharis, Richmond, General, Gillette, Good¬ 
year, Firestone, U. S. Royal, Goodrich, Kelly Springfield, Penn¬ 
sylvania, Mansfield, Lee, Dunlop, McCreary, Schennuit, Day- 
ton, Seiberling, Cooper, Hood, Fisk, Diamond, Armstrong, Mil- J 
ler, Century and" Gates. 

These competing brands of tires and tubes are available from j 

-a greater variety of outlets than when the Robinson-Patman 
Act was passed in 1936, and in fact, than ever before—includ¬ 
ing those specializing in tire sales, those specializing in the sale 
of petroleum products, chain stores, department stores and auto 
supply stores. : 

These facts, wholly ignored by the Commission, are entirety 
inconsistent with the existence of unjust discrimination and 
wholly refute any suggestion of a tendency to monopoly—th£ 
availability of more competing outlets, both wholesale and re¬ 
tail, and an increasing diversity of type of outlets, reflects mor& 
rather than less competition and completely negates any mo¬ 
nopolistic threat. On the other hand, the rule that is proposed 
will, for reasons stated hereafter, eliminate AMOCO and othet 
mass distributors and will thus materially lessen competition 
and contribute toward, rather than thwart, monopoly. ' - * 1 

395059—56-17 . t 
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in. THE PROPOSED RUDE AFFIRMATIVELY DISCRIMINATES AGAINST 
AMOCO AND IS THEREFORE IRRATIONAL AND ILLEGAL 

The Commission deliberately ignores the controlling facts 
ydth respect to differences between purchases by AMOCO of 
tires under its private brand and purchases of manufacturer's 
branded tires. Under the proposed rule a retailer purchasing 
a carload of the manufacturer's branded tires, bearing the man¬ 
ufacturer's warranty, and delivered to his place of business, 
would pay the same price as AMOCO, even though AMOCO's 
purchase would differ in these respects: 

AMOCO purchases its trade-marked AMOCO tires and tubes 
from Mansfield Tire and Rubber Company, which is one of the 
smaller tire manufacturers, under a contract which provides 
that the price to AMOCO shall be Mansfield's cost of manu¬ 
facturing plus 6%. 

a. AMOCO reduces the cost of manufacturing by supplying 
its own molds and assuming laboratory testing costs and costs 
of design changes. 

b. AMOCO takes delivery at the factory gate of tires made 
under its own brand and assumes all of the following functions: 

1) transportation 

2) warehousing and inventory maintenance 

3) advertising 

4) selling and sales promotion 

5) all applicable Federal and State excise taxes 

6) warranties and adjustments 

. In the case of the sale of its branded product to a retailer 
virtually all of the enumerated costs are borne by the manu¬ 
facturer. AMOCO could not possibly pay all of these costs, 
thus relieving the manufacturer of a substantial part of the cost 
of tires delivered to a retail customer, and still pay the manu¬ 
facturer the same carload price which under the Commission's 
rule would be chargeable to the retailer. 

AMOCO's purchases necessarily involve large quantities, but 
the lower price paid by AMOCO to Mansfield is not a discount 
on account of quantity. On the contrary, it reflects the many 
fewer functions performed by Mansfield for AMOCO. For 
AMOCO, Mansfield simply performs the manufacturing oper- 
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ations (and AMOCO even here incurs the cost of molds), and 
AMOCO assumes all of the distribution costs. , ■ *' 

The Commission’s rule:- • - • 

(i) fixes an identical price by a given manufacturer to dif¬ 
ferent purchasers entirely regardless of vast differences in the 
functions rendered to and for those purchasers;. • . * 

' (ii) in effect would require AMOCO and other purchasers: 
similarly situated to pay for functions which they perform for 
themselves and do not require of their suppliers; 

(iii) requires AMOCO and other purchasers who would be 
forced to confine their sales to nationally advertised brands, 
to pay the identical carload price at which presumably they 
would have to resell to their own carload customers. - 
The effect is to discriminate arbitrarily against purchasers 
like AMOCO and to force them out of business. Such a rule 
has no reasonable relation to a statute designed to further 
competition and prevent monopoly, and is irrational, r See 
Continental Distilling Corporation v. Humphrey, 220 F. 2d 
367 (D. C. Cir. 1954). 

AMOCO is prepared to prove the true facts as above stated 
as to number of purchasers of tires and tubes, as to the increase 
in competition at all levels, and as to the complete absence of 
any tendency toward monopoly, and as to the effect of the rule 
to discriminate affirmatively against AMOCO and others sim¬ 
ilarly situated. 

For the reasons stated, the Quantity Limit Rule is irrational, 
arbitrarily discriminates against AMOCO and others similar ly 
situated, and far from being designed to prevent monopoly, it 
would eliminate AMOCO and many others as competitors and 
thus foster monopoly. ‘ , 

. , / 4 , * 

PROCEEDINGS IN DISTRICT COURT 

* * t * 

Mr. Gasch. May it please the Court, in No. 10 on Your 
Honor’s assignment, the B. F. Goodrich Company vs. Federal 
Trade Commission, I should like to move the admission of 
Albert Parker, a member of the Supreme Court of New York 
and the Court of Appeals of New York to present the Govern¬ 
ment’s case in this matter. • .. i 
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The Court. Mr. Parker, you may be admitted for this case 
pro hac vice. 

Mr. Chaffetz. If the Court please, I would like to move the 
admission, in the same case as counsel on the other side, of 
Edgar E. Barton of the New York Bar. 

The Court. Mr. Barton, you may be admitted pro hac vice. 

Mr. Wright. If the Court please, I too would like to move 
the admission for the purpose of this case of Mr. David Dickson 
of the Illinois Bar who will present the argument. 

The Court. Mr. Dickson, you may be admitted pro hac vice. 

Mr. Chaffetz. I should also like to move the admission for 
the purposes of this case of Mr. Paul H. Arthur of the New 
York Bar. 

The Court. Mr. Arthur, you may be admitted pro hac vice. 

Mr. Correa. I should like to move the admission pro hac vice 
for the purpose of argument of this case of Mr. Glenn Shehee 
of the Illinois Bar. 

The Court. Mr. Shehee, you may be admitted pro hac vice. 

(Thereupon, a recess was taken until 11:30 o’clock a. m.) 

ARGUMENT ON BEHALF OF THE DEFENDANTS 

Mr. Durkin. My name is James H. Durkin. I am appear¬ 
ing for the Government in these cases. They are motions for 
summary judgment in The B. F. Goodrich Company vs. Fed¬ 
eral Trade Commission case and nineteen companion cases. 
There are 20 suits. 

The Court. Before you proceed, the Court wishes to make 
an inquiry. 

The Court has examined the memorandum and the affidavits 
filed by both sides. What is the status of the order? Is it in 
force or has it been stayed? 

Mr. Durkin. It has been stayed. 

The Court. What is the status of these cases? Are they on 
the trial calendar? 

Mr. Durkin. They were placed on the trial calendar last 
winter, sir. 

The Court. The decision of the Court of Appeals remand¬ 
ing them was in 1953, is that correct? 

Mr. Durkin. That is right, Your Honor, I think in January. 
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. The Coubt. Why didn’t they get on the calendar immedi¬ 
ately, then? 

Mr. Durkin. There was some delay in answering. Your 
Honor. I don’t know the reason for it. 

The Coubt. Why did you delay in filing this motion for sum¬ 
mary judgment because, if you are entitled to summary judg¬ 
ment, it seems to me you should have filed your motions 
promptly. There have been two and one-half years’ delay 
since the decision of the Court of Appeals. 

Mr. Durkin. There was some delay on our part. Your 
Honor, and we did start discussing a motion for summary 
judgment with the plaintiffs about last winter, I would say, 
September or November and we did discuss it. 

The Coubt. Apparently the Commission isn’t very anxious 
to have the order go into effect because two and one-half years 
have elapsed or more than two and one-half years have elapsed 
since the Court of Appeals remanded these cases and nothing 
has been done until today. That seems strange to the Court. 
It seems to me this is another one of the many illustrations that 
law delays are lawyers’ delays. The Court was ready to take 
up these motions if they had been filed two and one-half years 
ago. ’ 

Mr. Durkin. That is true, Your Honor. A decision was not 
made until, I would say, September or October of last year. *. 

The Coubt. What decision? 

Mr. Durkin. To file a motion for summary judgment. 

The Coubt. WTiy did it take that long to make that decision? 
That is a matter that can be determined in a few days’ time 
and, even so, a year has expired, from your own statement, 
since the decision to file a motion was made. 

Mr. Durkin. We discussed it with the plaintiffs, Your 
Honor. We filed the motions in May. ! ° : 

The Court. Well, it took from September to May to prepare 
and file these motions, is that correct? 1 

' Mr. Durkin. I am not sure of the exact date. ‘ ’ 

The Coubt. Well, approximately. : ' 

‘ Mr. Durkin. I think preparations started probably in No¬ 
vember. *"• * ■' • 



260 


The Court. November to May. It seems to me these are 
inordinate delays. 

Well, the matter is here, but before I hear any argument, I 
want to take up the question of procedure. 

The defendants move for summary judgment. There is no 
counter motion by the plaintiffs. 

Mr. Durkin. That is true, Your Honor. 

The Court. The defendants’ motion can be granted only 
if there are no material issues of fact and of course, if the ques¬ 
tions of law are decided in favor of the defendants. Now, I 
waded through the very lengthy and discursive memoranda 
which, by the way, and that applies to all parties here, both 
sides, do not comply with the rules of this Court. The rules 
of this Court require points and authorities to accompany every 
motion. Points and authorities do not mean a discursive brief. 
They mean just what the words say, a summary of points and 
authorities. 

You have a right to file memoranda in addition, if you want 
to. but after wading through the memoranda from both sides, 
the Court of Appeals would not have accepted such long memo¬ 
randa from either party without leave of Court. After wading 
through these memoranda, the Court gathers that there are 
three objections that are raised by the plaintiffs to the validity 
of the order. 

One is that they were entitled to an adversary hearing with 
evidence being presented and the record made and the decision 
being reached only on the record. You denied that. 

The second objection is that the findings of fact do not meet 
the terms of the order. You say nothing about that in your 
memorandum, Mr. Durkin, but those are questions of law 
and, of course, you would not be entitled to judgment unless 
both questions were decided in your favor. 

The third objection that is raised is that the order is arbi¬ 
trary and capricious and not sustained by the evidence and, 
in support of that third contention the Leigh Affidavit is sub¬ 
mitted. For example, it is claimed that, although the finding 
of the Commission is that there are 63 large outlets, the other 
side claims that, in fact, the evidence shows there were 96. . 



. . Now, doesn’t that third objection raise a question of fact 
and, if it raises a question of fact, how can the Court dispose 
of it on a motion for summary judgment?? Isn’t it necessary 
for the case to go to trial? ■•di-t.d r ' ■;/; ) 

• I will hear from you on that, Mr. Durkin. * J 

Mr. Durkin. Thank you, Your Honor. ■■ .-'r 1 <: -ir/M* 

Our contention, Your Honor, is that there are no genuine 
issues of material fact in any case of these 20 cases; that the 

questions of fact were for the Commission alone-isof 

. The Court. I beg your pardon? »\ * ;’'*■* -pq t?\o 

< Mr. Durkin. Our contention is that the questions of fact 
were for the Commission to decide and that, on review by the 
Court, the question becomes one of law. . • T '.tIh 

The Court. But the Court has the right to determine 
whether the order was arbitrary and capricious and that is 
a mixed question of law and fact. In other words, if the find¬ 
ings of fact are not supported by the record as a whole, the 
Court has authority to look into that question, doesn’t it?'’ ' i 
Mr. Durkin. It does. * '* 

The Court. And that is what the other side claims. *' 

Mr. Durkin. It does, Your Honor, to determine whether 
there is a rational basis for the order. .v.?/’ rfr 


The Court. Isn’t that a mixed question of law and. fact? 
For instance, you haven’t replied to the Leigh Affidavit. *!T 
The Leigh Affidavit raises very serious questions of fact.? It 
may be that the Leigh Affidavit may not be well founded hut 
the point is: Doesn’t it raise questions of fact and I can’t dis* 
pose of a motion for summary judgment if questions of fact 
are raised and are these questions of fact material? «♦»>'»*: r> v r 
- I will hear you on that preliminary matter because it seems 
to me if my tentative impression is right, I have to let this 
case go to trial..’ *■ ■< r’>"r 




- Mr. Durkin. Your Honor, I don’t think that the questions 
of fact are material. . .■ / ** * j : 

•rThe Court. I will hear you on that because that is the 
crucial preliminary matter because, unless you can overcome 
my tentative impression, it seems to me that I should deny 
these motions without prejudice, of course, and let the case 
go to trial. 
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Mr. Durkin. One of the issues purportedly raised by Mr. 
Leigh’s affidavit is that there are more than 63 purchasers in 
annual volume of $600,000 and more per year. 

The Court. Yes, he claims the evidence shows there are 96. 

Mr. Durkin. Ninety-six plus, I think, seven available. He- 
claims 96 plus seven others who could have bought. 

The Court. Yes. 

Mr. Durkin. Your Honor, we submit that is not material 
because the total of 103 amounts to only about two-tenths of 
one percent of the total number of purchasers in the industry. 

The Court. But if there are 96 people competing with each 
other, how can you say there is a monopoly? 

Mr. Durkin. Your Honor, under the quantity-limit proviso, 
the word “few” as we interpret it, should be interpreted in the 
relative sense. 

The Court. It may well be that the Commission would have 
the right to find, Mr. Durkin, that 96 still is few but the point 
is the Commission did not so find. The Commission found 
that there were only 63 and they were few but if the evidence 
shows that there were 96, shouldn’t the Commission then de¬ 
termine whether 96 were few or many? It isn’t for the Court 
to say. 

Mr. Durkin. No ; that is true. 

The Court. The presumption is in favor of the Commission’s 
findings and if the findings are supported by the record as a 
whole, why then the Court may not set the order aside but I 
have this difficulty—I don’t have the evidence before me— 
there is no record for me to examine and determine whether 
the record supports the findings. 

Mr. Durkin. Well, the summary of the statistics used by 
the Commission is in its statement of basis and purpose of 
hearing and there is also a public record of the hearing sub¬ 
mitted by the plaintiffs in these cases as well as by other in¬ 
terested parties. 

The Court. What do you say about that question of 96 com¬ 
peting firms? 

Mr. Durkin. Your Honor, we feel the Commission is right 
about it but, even if we accept the plaintiffs’ figures, it is 
immaterial. 
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The Court. What other questions of feet are raised by the 
Leigh Affidavit? You see, you didn’t file any response to the 
Leigh Affidavit. 

Mr. Durkin. No; we haven’t. 

The Court. And when I say “you”, I mean the Government. 

Mr. Durkin. I was hoping that we could file a response- 

The Court. I beg your pardon? 

Mr. Durkin. I was hoping that we would be given permis¬ 
sion to file a supplemental brief. 

The Court. No; I decide matters as I go along. This has 
been delayed long enough and more briefs wouldn’t help any. 
Here is an affidavit to which there is no response. I have to 
take it as true for the purpose of this motion because, since 
you haven’t responded to the affidavit and you are making the 
motion, I have to take the opposing affidavit as true for the 
purposes of the motion only. 

Mr. Durkin. Well, of course, Your Honor, there is a pre¬ 
sumption of truth, legality and regularity in the order and state¬ 
ment of basis issued by the Commission. 

The Court. I know, but I can’t grant a motion for summary 
judgment on a presumption of regularity. That presumption 
is not conclusive. That presumption merely shifts the burden 
of proof. • > 

You see what is perplexing the Court—and I am expressing 
no opinion on the merits, for you may have a perfectly good 
case—whether this is a matter that can be disposed of sum¬ 
marily by summary judgment or whether it shouldn’t go to trial. 

Mr. Durkin. Your Honor, we feel it is analogous to suits 
for injunctions against orders of the Interstate Commerce 
Commission before three-Judge Courts in which Courts have 
refused to go outside the record to determine what the facts 
were. 

The Court. There is no record here because the Commis¬ 
sion acted not only on the record but on the results of a secret 
investigation. 

Mr. Durkin. That is true. 

The Court. You see, this is a complicating feature. 

Mr. Durkin. That is true. These are complicated cases. 


i 


i 
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THe Court. I might also say the other side is in a dilemma. 
They claim they were entitled to a full hearing with the record 
made and yet they claim that certain of the information they 
furnished should be held secret. 

• Mr. Durkin. That is right, Your Honor. 

1 The Court. There is that contradiction but what is puzzling 
me is whether there isn’t a question of fact here which pre¬ 
cludes me from disposing of this matter in this summary 
fashion. 

Mr. Durkin. We don’t think there is a substantial question. 
- The Court. Why do you say these matters are not material? 

Mr. Durkin. What is that, Your Honor? 

The Court. You say these issues of fact raised by the Leigh 
Affidavit are not material. Why are they not material? 

Mr. Durkin. Because, even accepting the plaintiffs’ figures, 
103 purchasers in annual volume of $600,000 or more, the 
number is relatively few in the industry. 

The Court. That may be so, but the Commission did not 
decide it is relatively few. That is for the Commission to say, 
not for me. 

Mr. Durkin. No, the Commission said that 63 were few. 

The Court. Sixty-three are few and now the other side says 
the Commission acted on an erroneous premise, that there were 
96. It may be, for all I know, that if the Commission made 
a finding there were 96, they might reach a different result here. 

Mr. Durkin. I don’t think the plaintiffs claim there would 
be a different result if the Commission found there were 103 
or 96, Your Honor. What they claim. I thnk, is the Com¬ 
mission should determine “few” in absolute terms, one, two, 
three, five or ten at the most and I think that is the legal ques¬ 
tion involved. 

The Court. No; I think that is a mixed question of law 
and fact. 

Is there anything further you wish to say on that point? 

Mr. Durkin. I would like to go to the other points involved. 

The Court. No. Before you argue the matter on the merits, 
we have got to determine whether this matter is for me to hear 
in this forum. 

Mr. Durkin. That is what I mean. 
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The Court. Very well, you may proceed. 1 want to give 
you full opportunity to demonstrate that this matter is proper 
for the Court to determine on a motion for summary judgment. 

Mr. Durkin. Thank you, Your Honor. 

Your Honor, another issue is whether the differentials 
granted by the manufacturers to the large purchasers are on 
account of quantity or on account of method and it has been 
held, in LRB against Hearst, that the function of the Court is 
limited in deciding the application of a statutory term to a 
complicated set of facts; that the Court is limited to deter¬ 
mining whether there is a reasonable basis, in fact and warrant 
in the record and we urge upon Your Honor that that is a 
question of law. 

The Court. Yes; I agree with those cases, of course, but the 
trouble is I have no record before me. You see, this is an un¬ 
usual proceeding. There was no full hearing with a record 
made. The Commission acted, in part , on matters produced at 
the hearing and, in part, on the results of a secret investigation. 
I don’t say the Commission didn’t have the right to do that. I 
am not expressing any opinion at this juncture one way or the 
other but that makes those authorities you refer to inap¬ 
plicable. 

Mr. Durkin. There isn’t any formal record, Your Honor, 
but our record would be the statement of basis and purpose of 
the Commission plus what was extracted from the public record 
here which I will admit wasn’t much, the record of the hear¬ 
ings so, insofar as the record goes, I will have to agree that that 
is the only record that we have but I submit, Your Honor, it is 
a record that we could look at. 

Your Honor, the next point I would like to discuss on the 
same question is the contention that the Commission wrongly 
inferred from its statistical data that only 63 purchasers are 
available to purchase in carloads in a substantial degree. That 
goes back to your opening statement, I think, Your Honor, 
where I think you said we didn’t cover the relationship between 
one of the three findings as to carload and volume. I think 
the Commission did that on the statement of basis and purpose. 
I am getting into the merits- 
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The Court. That is obviously a question of law, whether 
the findings are sufficient on their face but I can’t decide ques¬ 
tions of law unless there is no question of fact. In other words, 
if two objections raise questions of law and one objection raises 
a question of fact, I cannot grant your motion for summary 
judgment even though your position is sound as to the two 
questions of law. The matter may be disposed of on motion 
for summary judgment only if there are no material questions 
of fact and it seems to me that the Leigh Affidavit raises issues 
of fact. 

Mr. Durkin. We submit, Your Honor, that he attacks some 
of the Commission’s statistics but even accepting his figures, the 
Commission’s order is valid. 

He also attacks the accounting or statistical method used by 
the Commission and it has been held, in Colorado Interstate v. 
Federal Power Commission, Tenth Circuit case in 1954, that 
the method employed in allocating expenditures and revenues 
was for the Federal Power Commission to determine and, in 
Dobson against the Internal Revenue Commission, a Supreme 
Court case, it was held that the accounting problem involved 
in that case, an allocation of revenues, was no more reviewable 
than any other question of fact. The only question of review- 
ability is whether there is any basis for the order as based on the 
facts set forth by the Commission or, in that case, it would be 
the Tax Court and- 

The Court. The Dobson case sets forth a separate rule for 
review of appeals from the Tax Court and I am under the im¬ 
pression that that has been whittled away. 

Mr. Durkin. I wasn’t aware of that, Your Honor. 

The Court. I may be wrong as to that but it originally set 
forth a different test of reviewability of cases coming up from 
the Tax Court and cases coming up from other agencies and I 
remember Mr. Justice Jackson wrote a very strong opinion on 
that point expressing his disagreement with that view. 

Mr. Durkin. The Tax Court has been accorded a higher 
ranking than agencies. 

Your Honor, the next point on this question is that the 
plaintiffs’ contend that the differentials are not unjustly dis¬ 
criminatory or promotive of monopoly. In Federal Trade 
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Commission against Morton Salt, a Supreme Court case, it was 
held that it was a factual question, which is the terminology 
of the competition, the factual questions cannot be transferred 
to the Court on reviewing cease and desist orders issued by the 
Commission. The Federal Trade Commission had issued a 
cease and desist order prohibiting certain differentials and it 
exempted other differentials provided they didn’t lessen com¬ 
petition and the Court held that that was a factual question 
for the Commission and they could not evade it by trans¬ 
ferring it to the Courts. I think possibly the same situation 
exists here where the Commission certainly cannot transfer 
this question to the Court as to whether these differentials are 
unjustly discriminatory or promotive of monopoly and they 
did everything they could. There are some factual allegations 
in the Leigh memorandum that attack the findings and some 
of the statistics used by the Commission but we submit they 
are not material to this motion. 

That is about all I have on that point, Your Honor. 

The Court. Does any counsel for the plaintiffs wish to be 
heard? I think counsel for the plaintiffs should agree among 
themselves who will speak so I won’t have to hear repetitious 
statements on the part of a number of counsel. 

Mr. Correa. If Your Honor please, we have made a tenta¬ 
tive division of the argument among ourselves and I think 
it is one designed to avoid repetition. 

The Court. I would like to hear from whichever counsel 
for the plaintiffs is ready to present the view of the plaintiffs 
on this preliminary question because it seems to me that, if my 
tentative impression is correct, this matter cannot be disposed 
of on a motion for summary judgment. I would be veiy glad 
to hear you. 

Mr. Correa. On that point, Your Honor has quite correctly 
summarized the three points which the plaintiffs make. We 
did not get an adequate hearing; the insufficiency in law of 
the rule judged on the face of the rule, the findings and the 
statement of basis and purpose and, finally- 

The Court. Those two are questions of law which could be 
decided by the Court. 
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Mr. Correa. Precisely; and the third is, if Your Honor please, 
there are indeed issues of fact in this case. 

Now, we recognize, if the Court please, that the third point 
could be dispositive of a motion for summary' judgment. 
There is no cross motion for summary judgment pending be¬ 
fore Your Honor. Nevertheless, it is the fact that if we are 
right on either point 1 or point 2, this litigation ought to be 
and is at an end. 

Now, the weight of authority, if the Court please, appears to 
be, and I don’t think there is any doubt about this, that where, 
on a motion for summary judgment, it appears that either side 
is entitled to judgment, the Court may award judgment- 

The Court. That is not the rule in this Circuit. The latest 
case in this Circuit holds that a motion for summary judgment 
may be granted in favor of the moving party or the motion 
will be denied unless there are cross motions. 

Mr. Correa. If Your Honor please, it may be. I am not 
familiar with the latest case in this Circuit. Indeed, I don’t 
know whether it is reported. 

The Court. I don’t think it is in the Reports yet. It was 
handed down last spring. 

Mr. Correa. But may I call Your Honor’s attention to the 
fact that certain of the courts, in dealing with this type of situ¬ 
ation, have said, in substance, “Well, it is clear that the party 
who did not move for summary judgment is entitled to judg¬ 
ment and, therefore, judgment will be granted but withheld 
until they file a motion for summary judgment.” 

If the Court please, I respectfully urge upon the Court that 
this is a matter of sound judicial and governmental administra¬ 
tion. This case has been very fully briefed on all of these 
points by both sides. This case has dragged interminably, as 
Your Honor pointed out. The Government was in default for 
months. There is nothing a private citizen can do about that, 
as a practical matter, and the fact is that the case ought to be 
disposed of. It is ripe for disposition. 

The Court. Mr. Correa, the Court has been puzzled in going 
over these papers as to whether there was any particular reason 
or purpose in the defendants not filing a cross motion. 

Mr. Correa. So far as I know, if Your Honor please- 
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The Court. Or was it just an oversight? 

Mr. Correa. Only a practical one. We have 20 lawsuits 
here, 20 different plaintiffs represented by at least one set of 
lawyers each and some of them by two and three sets. They 
are scattered all over the nation. We had to do this work, in 
preparing to meet this motion, in the summer time when at 
least half of them were unavailable on vacation at any given 
moment and it was just a question of coordination and getting 
together and, by the time we organized the absolutely neces¬ 
sary matter of answering and getting our answering papers 
agreed upon and cleared by all these people, and in shape, it 
then appeared to us we were entitled to judgment and that, in 
this case, it could be disposed of on this motion because we be¬ 
lieve we are right on both of those two points and, in any 
event, the points have to be decided at some stage. 

The Court. Let me see if I understand you correctly. Is 
it your thought that if the Government’s position is not sus¬ 
tained as to either of the two questions of law and the Court j 
should so indicate, you would then file a cross motion for sum¬ 
mary judgment? Is that your thought? Have I stated it ac¬ 
curately? j 

Mr. Correa. May I state it in my own words, if Your 
Honor please? 

The Court. I always like to get it down to a succinct point. 

Mr. Correa. I think there is a principle involved, if the 
Court please, and that is this: That I believe, as a member of J 
the Bar of the Federal Court and not this District alone but j 
the Supreme Court and Federal Courts generally, that the 
Federal Rules of Civil Procedure have, within them, sufficient j 
elasticity and sufficient liberality to be able to take care of a 
situation no matter- 

The Court. I will have to rule against you on that because j 
the rule of the Court of Appeals in this Circuit is that only the j 
moving party may get summary judgment and if it is not en- I 
titled to summary judgment and the opposing party is, unless 
the opposing party makes such a motion, no summary judg¬ 
ment may be entered and, as a matter of fact, there is a pro- j 
posed amendment to the Rules of Civil Procedure now pend- j 
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mg to permit the doing away with that because that is the rule 
not only in this Circuit but in many Circuits. 

Mr. Correa. We would be willing, if Your Honor please, 
and possibly our friends would agree, to file, with the Court’s 
consent or permission, of course, if the Court would grant it, 
to file a motion right now, nunc pro tunc, for summary 
judgment. 

Mr. Durkin. I was about to suggest that and that would 
be perfectly agreeable. 

The Court. Very well. I will hear this and you can file a 
motion in the course of the day or even after today. 

Mr. Correa. May we have it before Your Honor by to¬ 
morrow morning? 

The Court. Yes. 

Then you may proceed, Mr. Durkin. I do suggest, however, 
that the argument should be confined to the first two objections 
raised because they involve obvious questions of law. The 
third objection, I think, as to whether it is arbitrary and capri¬ 
cious involves a mixed question of law and fact and it cannot 
be passed upon on a motion for summary judgment so that 
leads us to this result: If the Government can demonstrate that 
the first two objections are invalid, even so the Government 
would not be in a position to be awarded summary judgment 
at this time. I would still have to remit this case for trial on 
the third objection. However, if either one of the first two 
objections is sound, then the plaintiffs would be entitled to sum¬ 
mary judgment. 

Mr. Durkin. That is right, Your Honor. 

The Court. Very well. I will hear you, Mr. Durkin, and 
you may proceed. 

Mr. Durkin. I will get right into the argument, if Your 
Honor please. 

The Court. I might say to you that I am helped by a short, 
succinct, skeletonized argument rather than by a formal speech. 

Mr. Durkin. If Your Honor please, the first point is whether 
the Commission was required by law to hold formal or informal 
hearings and the legislative history provides that the quantity- 
limit rule clearly shows that it contemplated the conduct of 
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informal hearings. Three witnesses testified as to what type 
of hearings should be held. 

The Court. I don’t think testimony before legislative com¬ 
mittees is a safeguard for the construction of a statute. Of 
course, the legislative history and committee reports and state¬ 
ments made by the member in charge of the bill are important 
but what witnesses say at committee hearings is not a safeguard. 

Mr. Durkin. I will skip over the testimony of the witnesses,. 
Your Honor, and take up the point that when the bill was 
reported out of the House committee, it contained a provision 
to the effect that Section 11 of the Clayton Act should provide 
and Section 11 provides for formal hearings on the record. It 
goes into quite a bit of detail on the question of cease and desist 
orders. However, the Senate amendment to the House bill did 
not contain that provision. It contained the requirement of 
investigation and hearing. 

Both bills went to the conferees and when it came out of 
conference, it contained the Senate’s version which provided 
only for investigation and hearing without any reference to 
the procedures set forth in Section 11 of the Clayton Act. 

There is further evidence on this point in the legislative his¬ 
tory, if Your Honor please. The House committee, when it 
first had the bill introduced before it, on this quantity-limit 
proviso, Mr. Teegarden, General Counsel for the Retail Gro¬ 
cers’ Association, I believe, introduced it and it provided, spe¬ 
cifically, that carload limits would be imposed on all commodi¬ 
ties and all classes of commodities and that was later deleted 
from the Act. They thought it would not be feasible or the 
House committee thought it would not be feasible and deleted 
it and delegated this function, which the Committee must 
clearly have felt was the legislative function, delegated it to 
the Federal Trade Commission and, in doing so, they delegated 
a quasi legislative function and not a judicial function. 

The legislative history of the Administrative Procedure Act 
also demonstrates that Congress was aware, in conducting rule¬ 
making proceedings, that they are for the most part informal 
in nature and not formal record proceedings. 

395059—56-18 



- There was an early bill, Senate 674, Seventy-sixth Con¬ 
gress— 

The Court. This is not exactly a rule-making proceeding. 
It is more like a rate-making proceeding, isn’t it? 

Mr. Durkin. Your Honor, we feel there is quite a bit of 
difference. 

The Court. A rule is a rule of procedure or a substantive 
rule is one of general application but this is more in the nature 
of rate making, it seems to the Court. 

Mr. Durkin. This applies generally to the industry, just as 
the rule did in the Logansport case. 

The Court. Yes; just like fixing railroad rates that are ap¬ 
plicable to all railroads. The Interstate Commerce Commis¬ 
sion is still not making the rule but fixing the rate, isn’t that 
correct? 

Mr. Durkin. Rate making is rule making, Your Honor, but 
I think we can distinguish this type of rule-making from rate¬ 
making on the constitutional question involved. 

Your Honor, I was saying there was an early bill before the 
Senate committee holding hearings on the Administrative Pro¬ 
cedure Act and the bill provided that where a statute requires 
a hearing, then the hearing shall be formal on the record. 

The Department of Agriculture representative testified be¬ 
fore that committee and he said, in only one instance that he 
knew of, one instance involving rule making to his knowledge, 
was there a requirement that the hearing be held on the record; 
that most rules are promulgated by Government agencies after 
an informal hearing and this requirement of the hearing on the 
record was later deleted from the Administrative Procedure 
Act. 

. The Secretary of Agriculture wrote the Chairman of the 
Committee and informed him that the Secretary of Agricul¬ 
ture’s objection to the original bill, which required formal 
record on the hearing, was cured by the deletion of that 
requirement. 

I merely refer to that legislative hearing of the Administra¬ 
tive Procedure Act, Your Honor, to show that Congress was 
aware at the time it enacted the Administrative Procedure Act 
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that most rule-making proceedings are not on the record, that 
they are informal in nature. 

The next point I would like to take up, Your Honor, is 
whether the Constitution requires a hearing on the record even 
though the statute may not specifically do so. Under the 
Wong Wang Sung against McGrath case, the Court will read 
into the statute a requirement of the hearing on the record 
to save it from invalidity. The statute, in that case, did not 
even require a hearing. There was no mention of the word 
“hearing” in the statute and also, in licensing and rate-making 
cases involving confiscation of property, the Court will read 
into the statute the requirement of a hearing on the record 
and the reason is that, in rate cases, the constitutional ques¬ 
tion of confiscation is involved. 

The Public Utility or Public Service Corporation dedicates 
its property to the public service and, in return, it is entitled 
to a fair rate of exchange on its investment and that is why the 
requirement of a hearing is read into the statute in those cases. 

This type of case is distinguished from ordinary business 
regulations in The American Tracking case, a Supreme Court 
case, decided in 1953. 

The Court. I don’t think you need labor The American 
Trucking case. That opinion specifically pointed out that the 
statute did not require a hearing. I don’t think that case helps 
either side so far as the construction of the statute is concerned. 

You were citing it on the constitutional issue? 

Mr. Durkin. On the constitutional issue, yes. 

The Court. Very well, I will hear you. 

Mr. Durkin. As you say, Your Honor, the statute did not 
require a hearing but the question came up, of course, whether 
Section 7 and Section 8 applied, Section 7 and 8 of the Admin¬ 
istrative Procedure Act, and they apply only if a hearing on 
the record is required and the Court held that a hearing on the 
record is not required— they did not say that there is no con¬ 
stitutional question involved—but I think that, in view of the 
Wong Wang Sung case, which had been previously decided, 
the Court would have implied the requirement of a hearing 
into the statute even though there is no mention of the word 
“hearing” in the statute. __ „ . 





The Court. What do you say about the Morgan case? I 
looked in your memorandum to see if you commented on that 
and I don’t find any discussion in your memorandum on the 
Morgan case. In fact, it isn’t even listed in your index and 
that is the crucial case, it seems to me, on this point. 

Mr. Durkin. Well, that was a rate-making case, too, Your 
Honor. 

The Court. Yes; it was. Your point is that this is not rate 
making? 

Mr. Durkin. That is right, Your Honor. Perhaps I should 
have covered that before I got into my argument. 

The Court. "What kind of an order was involved in The 
American Trucking case? 

Mr. Durkin. In The American Trucking case, the Interstate 
Commerce Commission had abolished trip leasing. 

The Court. Yes; I recall that. 

Mr. Durkin. With respect to the Morgan case, Your Honor, 
that involved rate making and I think it is clearly distinguish¬ 
able from the rule here. 

The Court. In other words, it is your point that the Morgan 
case does not apply because it involves rate making and the 
order here is of a different nature? Is that your point? 

Mr. Durkin. That it is of a different nature and that it in¬ 
volves business concerns rather than a public corporation, Your 
Honor. 

The Court. Well, it seems to me that a business concern 
that is not a public utility may have greater rights than a 
public utility because a business concern is not a public utility, 
and has not dedicated its property to public use. 

Mr. Durkin. Well, the Supreme Court, in the American 
Trucking case, held otherwise, Your Honor, that a business¬ 
man is not compelled to go into that type of business or to 
stay in it. 

The Court. He is not compelled to stay in it or compelled to 
go into it but neither is the public utility. The public utility 
is compelled to stay in it but a public utility is not compelled 
to go into it, in the first instance. 

Mr. Durkin. That is right but once they are in the busi¬ 
ness— 
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The Court. The real question is whether the Morgan case 
applies and whether we have here a rate-making order. If it 
is a rate-making order, the Morgan case would apply, would it 
not? 

Mr. Durkin. Well, if it were a rate-making order, of course, 
the corollary to that is that the plaintiffs were public service 
corporations and it would apply. You are right, Your Honor. 
I think the two points involved in the distinction is the prop- 
-erty of the persons involved in the Morgan case was dedicated 
to public interest and the question of confiscation was 
involved. 

The Court. Why isn’t the question of confiscation involved 
here because this order may affect the amount of profit made 
by the persons affected by it. 

Mr. Durkin. It could very well, Your Honor. 

The Court. And probably would. 

Mr. Durkin. And they have alleged that. 

The Court. It probably would. In fact, that is what you 
are trying to do. You are trying to affect their profits, aren’t 
you? 

Mr. Durkin. That is one of the possibilities. 

The Court. That being so, why isn’t the issue of confiscation 
involved here just as it is in a rate case? 

Mr. Durkin. Because, Your Honor, there is no guarantee 
to a businessman, a nonpublic utility, there is no guarantee 
against confiscation. 

The Court. Yes; but I wonder if you are right about that. 
The Government may not confiscate the property of a busi¬ 
nessman who is engaged in a calling not coupled with the pub¬ 
lic interest. Public utilities are not the only concerns that are 
■safeguarded against confiscations. 

Mr. Durkin. In the American Trucking case, Your Honor, 
the Supreme Court held that the order was valid even though 
it would drive some people out of business and the Court also 
mentioned, in Footnote 20, that the claim of confiscation will 
not suffice under the Fifth Amendment when an ordinary busi¬ 
nessman attacks the order or regulation. 

The Court. What is the citation of the American Trucking 
case? I want to look into it again. 
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Mr. Durkin. 344 U. S. at page 298. Your Honor. 

I call Your Honors attention specifically to the last page in 
the United States Reports, Footnote 20 and Footnote 19. 
The Court stated, at page 321, that the claim of confiscation is 
different than the claim asserted in the American Trucking 
case. 

The Court also said that the exercise of the federal com¬ 
merce power does not depend upon the maintenance of the 
status quo and that the profitability or methods of some going 
concerns can be affected by an order such as issued in this case. 

Your Honor, one of the plaintiffs in these cases attempts to 
distinguish the American Trucking case on the ground that 
the two rate-making provisions of the Interstate Commerce 
Act used the word “finds” and the plaintiff says that the word 
“finds” as used in the statute requires a judicatory type hear¬ 
ing and a formal hearing on the record. However, in Eastern 
Air Lines against CAB, 185 Fed. (2d), the Court of Appeals 
found that the word “finds” means “believes” and that an in¬ 
formal type hearing is sufficient. 

The Court. What is the citation? 

Mr. Durkin. That citation is 185 Fed. (2d), 426. 

The Court. You haven’t the District of Columbia Appeals 
citation, have you? 

Mr. Durkin. I am sorry, I don’t. I will get it for you, Your 
Honor. 

The Court of Appeals held there that the Board did more 
than was required by law. 

The Court. What kind of a case "was that? 

Mr. Durkin. It involved an exemption from certain pro¬ 
visions of the Civil Aeronautics Act, Your Honor, and the 
Board exempted Capital Air lines and Eastern protested and 
appealed to the Court of Appeals of the District of Columbia. 

The Court of Appeals went into this constitutional require¬ 
ment of a hearing on the record and the Court said that East¬ 
ern was really complaining of damage by way of competition, 
just as in these cases here, we feel, and that the Constitution 
affords no such protection. 
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The Court. You are citing that for something else? You 
are citing it for the proposition that the word “finds” doesn’t 
necessarily require evidence? 

Mr. Durkin. That is right. I got on another point there, 
Your Honor, in connection with the requirement of the formal 
hearing. 

The Court. I see. 

Mr. Durkin. This is just an additional point in the case. 

Norwegian Nitrogen is directly in point, Your Honor, we 
feel in about five respects. First, there was an informal hear¬ 
ing—well, in that case, to briefly review the facts in that case, 
the President, after investigation by the Tariff Commission, 
imposed certain duties on importers and the objection was by 
the particular importer, Norwegian Nitrogen, that he was not 
allowed to cross examine witnesses and he was not given access 
to cost data. The Supreme Court upheld the action of the 
Tariff Commission and reversed the Court of Appeals and the 
first respect in which the Norwegian case is similar to these 
cases before you is that there an informal hearing was con¬ 
ducted and the Court held that the Tariff Commission was per¬ 
forming a legislative function requiring only an informal 
hearing and not a formal hearing on the record. 

The Court. I don’t think you need to argue about the Tariff 
Commission. That is merely an advisory Board to the Presi¬ 
dent and I think that is in a different category from a regulatory 
commission. 

I think we will recess for lunch at this time. I am going to 
take a somewhat longer recess than usual because I have to pass 
upon a considerable volume of ex parte matters before resum¬ 
ing the afternoon session. 

We will recess until 2 o’clock. 

(Thereupon, at 12: 30 o’clock p. m., the luncheon recess was 
taken until 2:00 o’clock p. m.) 

AFTERNOON SESSION 

" I 

(The hearing was resumed at 2 o’clock p. m.) 

The Court. You may proceed, Mr. Durkin. 
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Mr. Durkin. Your Honor, I would like next to take up the 
Logansport Broadcasting Corporation case decided by the 
•Court of Appeals for the District of Columbia in 1954. 

In that case, Your Honor, the Federal Communications Com¬ 
mission allocated TV channels to about one thousand cities and 
towns in the United States. 

The Court. For what point are you citing that case? 

Mr. Durkin. This is on the question whether a formal hear¬ 
ing is required, Your Honor. 

The Court. Yes. 

Mr. Durkin. The plaintiff or the petitioner in the Court of 
Appeals— 

The Court. Suppose you just tell me what was held in that 
•case without going into it in extenso. 

Mr. Durkin. It was held that a formal hearing on the record 
was not required. 

The Court. For what kind of a proceeding? 

Mr. Durkin. It was a proceeding in which the Federal Com¬ 
munications Commission allocated TV channels to about one 
thousand cities in the United States. 

The Court. What was the citation in that case? 

Mr. Durkin. The citation is 210 Fed. (2d) 24. 

The Court. Very well. Is that in your memorandum? 

Mr. Durkin. It is cited in there; yes, sir. 

The Court held that a formal hearing was not required even 
though the plan would vitally affect later adjudication when 
applications were made for TV channels. 

The Court. You told me that. You don’t have to repeat. 
I understood you the first time. As I have said, a short argu¬ 
ment is much more helpful to me than a long discursive argu¬ 
ment. 

Mr. Durkin. All right, Your Honor. 

I would like to discuss the Interstate Commerce Commis¬ 
sion practice in holding formal hearings when it fixes carload 
limits for rate differential purposes. There is a clear distinction 
between that type of proceeding and this type here. For one 
thing, the Interstate Commerce Commission sometimes fixes 
individual rates on an et hoc basis. Sometimes they award 
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reparations on the complaint of the shipper. Moreover, the 
ICC must find illegality in the rate charged. 

Here, the situation is altogether different. The Federal 
Trade Commission does not have to find illegality here under 
the quantity-limit proviso. In fact, it hasn’t found illegality. 
There is no present penalty. Anyone who violates Section 2 
{a) gets a hearing either in Court or before the Commission, a 
full formal hearing op. the record and there is a clear distinction 
between those two cases, we submit, Your Honor. 

At this point I would like to emphasize the difference between 
what the Commission has done and what happens in a rate¬ 
making proceeding. 

The Court. I know what was done here. I have told you 
before that just a lengthy repetition of the same thing is not 
helpful to me. In fact, it is apt to confuse the issue. 

I know what the Commission has done here. The Commis¬ 
sion here has, in a sense, said that you may not give a special 
discount on any s^Lles in quantities over a carload. Isn’t that 
what they have said? 

Mr. Durkin. That is right, Your Honor. 

The Court. Why isn’t that rate making? 

Mr. Durkin. Because the shipper is free to fix his own 
quantity discount, Your Honor, provided the cost is justified 
under the cost justification .proviso. 

The Court. Yes. The Commission says you may allow any 
discount you choose on quantities of less than a carload but 
you may not allow any special discount on a quantity more 
than a carload. 

Mr. Durkin. That is right. 

The Court. That is mandatory on the seller, isn’t it? 

Mr. Durkin. It fixes a limit on his quantity discounts, that 
is right. 

The Court. Yes. Why isn’t that rate fixing? In a sense, 
it fixes the price at which he can sell. 

Mr. Durkin. There are many other factors that enter into 
the price, Your Honor. 

The Court. I know, but it fixes one aspect of the price. 

Mr. Durkin. Well, if the shipper does grant a carload dis¬ 
count, then it fixes that aspect of the price. 
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The Court. Exactly. I don’t see any difference between 
that and rate fixing. 

Mr. Durkin. On rate fixing, Your Honor, the ICC fixes the 
specific rate and the carrier can’t vary from it. 

The Court. I don’t think rate fixing is limited to fixing 
specific rates. 

Mr. Durkin. No; there can be areas, maximum and mini¬ 
mum. 

The Court. Well, proceed. 

Mr. Durkin. May I make another point along the line that 
you have just raised, Your Honor? Rate fixing involves public 
utilities which involve dedication of property to the public in¬ 
terests. 

The Court. Well, the Government can fix somebody else’s 
rates. It seems to me that some other person is entitled to the 
same rates. 

I think you cited the Logansport case as 185 Fed. (2d) 56. I 
have sent for the book and I don’t see it there. Did you give 
me the right citation? 

Mr. Durkin. I have 210 Fed. (2d) 24, Your Honor. 

The Court. What was 185 Fed. (2d) ? 

Mr. Durkin. That was the Eastern Air Lines case. 

The Court. I am sorry, I am afraid I was confused. 

Very well you may proceed. 

Mr. Durkin. Your Honor, the Jordan case, cited by- 

The Court. I don’t think it is too helpful to discuss each 
case separately, Mr. Durkin. We can be forever and anon do¬ 
ing it, you know. 

Mr. Durkin. Let me express it this way, then, Your Honor: 
One of the plaintiffs insists that he is entitled to a trial de novo 
in reliance on the Jordan case in which the Court not only goes 
behind the order but grants the plaintiff an entirely new trial. 
He relies on the Jordan case which was decided by the Court 
of Appeals for the District of Columbia, Jordan against Ameri¬ 
can Eagle, but there the Court said specifically, in that case, 
that it was acting like a State Court and not like a Constitu¬ 
tional Court reviewing an administrative order. 

- The Court. I don’t think anybody knows what the Court 
of Appeals held in the Jordan case. I certainly don’t and I 



was the trial Judge in that case and neither counsel could deter¬ 
mine what was held. 

Mr. Durkin. I would like to mention this to Your Honor; 
There is one paragraph in there to that effect. One of the plain¬ 
tiffs relies on the fact that the quantity-limit proviso uses the 
term “interested” parties and states that that connotes the 
requirement of a hearing on the record. However, the same 
phrase was used in Norwegian Nitrogen case where it was held 
that a hearing on the record w T as not required. 

The Court. Yes. I think the Norwegian Nitrogen case is 
not helpful in this discussion because that related to the Tariff 
Commission which is an advisory body to the President. The 
decision is made by the President. It is not a regulatory com¬ 
mission. 

. Mr. Durkin. That is true, Your Honor, but there is lan-. 
guage in there to that effect although the Court did mention 
the action of the Tariff Commission and the President. 

The Court. Is there anything else you want to say on this 
particular point? 

Mr. Durkin. No. I want to get to the point that the rule 
has a rational basis, in fact. 

The Court. No; I want to hear you on the legal objections, 
first. I indicated I shall not hear the question as to whether the 
order has a rational basis on the facts because that is a mixed 
question of law and fact and I will not dispose of that issue 
on motion for summary judgment. 

There are only two points, it seems to me and as I indicated 
at the opening this morning, that I can determine on these 
motions for summary judgment and those are the two legal 
objections. One is the question of hearing and the other is that 
the ultimate findings do not support the order. 

Suppose you go on with that last objection. In other words, 
if I find that neither of the two legal objections that the plain¬ 
tiffs make is well founded, I shall then deny your motion, the 
motion of both parties, because there will be a material issue 
of fact to be tried. If, however, I sustain either one of the legal 
objections to the order, why then I will grant summary judg¬ 
ment in favor of the plaintiffs. 
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It seems to me those are the two alternatives that confront 
the Court. I will be glad to hear from you on the second ob¬ 
jection which is a rather narrow one and should not require- 
too much discussion, one way or the other, that the findings 
do not sustain the order. 

Mr. Durkin. Then I think that your ruling is that there is^ 
a question of fact involved which covers the question whether 
there are 63 purchasers in annual volume of $600,000 or more 
which I will not discuss. 

I think the question whether the order is supported by the 
findings- 

The Court. Yes. As I understand the point and it is a very 
narrow one but one that requires an answer, the finding is to 
the effect that “Available purchasers in the greater quantities 
of annual dollar volumes”—I don’t know what a dollar volume 
is. It is kind of an awkward expression. I think I know what 
is meant but it is not very good English—“of $600,000 and 
more are so few as to render differentials on account thereof 
unjustly discriminatory” and so forth, and yet the order does 
not relate to sales of annual dollar volumes of $600,000 but re¬ 
lates to sales of over carload lots. 

Is that the plaintiffs’ point? 

Mr. Correa. That is a part of it, if Your Honor please. 

The Court. Yes. If that isn’t all of the point, what is the- 
rest of it? 

Mr. Correa. If Your Honor please, it is plaintiffs’ point that 
the rule is invalid on the basis of not only the findings but as 
well the statement. For example, when Your Honor reads the- 
statement of basis and purpose. Your Honor will find that the- 
Commission here drew no distinction, in making its ruling,, 
between method differentials and quantity differentials. 

The Court. Of course it didn’t. It made the rule on quan¬ 
tity differentials. 

Mr. Correa. With great respect, Your Honor, it said that 
this rule, although it purports to cover only quantity differen¬ 
tials, in fact, reaches differentials which are solely on account 
of method. 
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The Court of Appeals, when it dealt with this case, was some¬ 
what surprised with that, as Your Honor will note when you 
read the footnote to the opinion of the Court of Appeals-- 

The Court. I always want to get what the point is. Just 
what is the point that you are trying to raise? I thought that 
the point was that the finding relates to annual dollar volumes 
■of sales whereas the order relates to carload lots. 

Mr. Correa. That is Point No. 1, if Your Honor please. 

The Court. What is the other point? 

Mr. Correa. The second point is that the Commission, in 
its statement, held that the effect of its rule—I grant you it 
doesn’t make much sense but this is what they held and the 
Court of Appeals has so interpreted their holding—the effect 
of this rule was to outlaw two other methods of doing business; 
to outlaw the annual volume discount method and outlaw the 
so-called private brand method. 

Your Honor, the Court of Appeals in its footnote to its opin¬ 
ion in this very case, after describing the private brand arrange¬ 
ments, the Court of Appeals said this, if I may quote and it is 
•only three lines: 

“In its statement with respect to its finding, the Commis¬ 
sion held in direct terms that the proposed order would apply 
to purchasers on cost-plus contracts which, seemingly”— 
says the Court of Appeals—“does not involve quantity dif¬ 
ferentials.” 

The Court. I have to read the order as it is stated. The 
•only order is that— 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is 20,000 pounds ordered 
at one time for delivery at one time. 

That is the only order the Commission made. 

Mr. Correa. But the Court of Appeals, in dealing with this 
•very order and this statement, had occasion to point out that 
the Commission, in its statement, held that this order or, as 
Your Honor has called it, a rule, applies to these other arrange¬ 
ments. 

The Court. I don’t think it makes any difference what the 
Commission’s explanation is. The order so states. The order, 
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in effect, puts a ban on discounts on the basis of sales of over 
20,000 pounds ordered at one time for delivery at one time. 
Isn’t that right? 

Mr. Durkin. That is right, Your Honor. 

The Court. Suppose you address yourself to the question of 
findings. 

Mr. Durkin. I hadn’t arranged it in quite this order, Your 
Honor. 

The Court. Beg pardon? 

Mr. Durkin. I hadn’t arranged my argument in quite this 
order. 

The Court. You know, a commander on the battlefield often 
has to rearrange his plan of battle when the situation changes 
rapidly. 

Mr. Durkin. Well, the first point I will cover, Your Honor, 
under this question of whether the findings support the order 
is this question whether the differentials to the large purchasers 
are unjustly discriminatory and promotive of monopoly- 

The Court. No; I am afraid you are not getting the point. 
The point is this: As I understand it, the statute requires the 
Commission, as a basis for its order, to make a certain finding 
and the contention is that the Commission did not make that 
finding. You don’t meet that contention in your memorandum. 

The statute requires the Commission to make a finding that 
“Available purchasers in the greater quantities of annual dollar 
volumes of $600,000 and more are so few as to render differ¬ 
entials on account thereof unjustly discriminatory against pur¬ 
chasers in smaller quantities and promotive of monopoly in 
the lines of commerce in which the sellers and purchasers, re¬ 
spectively, are engaged.” 

Now then, the Commission, in this case, following the lan¬ 
guage of the statute, makes the finding that “Available pur¬ 
chasers in the greater quantities of annual dollar volumes of 
$600,000 and more are so few as to render differentials on 
account thereof unjustly discriminatory against purchasers 
in smaller quantities and promotive of monopoly” and so forth. 

That follows the language of the statute and I think that 
would support an order that would prohibit discounts on sales 
of annual dollar volumes of over $600,000 but the order does not 
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do that although the finding relates to $600,000 annual sales.. 
The order of the Commission limits quantities to 20,000 pounds - 
ordered at one time for delivery at one time. 

It doesn’t seem to me, offhand, that the ultimate finding 
supports the order. 

Mr. Durkin. You are concerned with the second finding, 
then, I take it, Your Honor, that the carload quantity of 20,000 
pounds ordered at one time for delivery at one time is the 
quantity upon which the maximum differentials, on account of 
quantity, should be granted. 

The Court. What is the function of the first finding? 

Mr. Durkin. Well, the first finding sort of leads into the 
second. 

The Court. I beg your pardon? 

Mr. Durkin. It leads into the second finding, Your Honor. 
In its statement of basis and purpose, the Commission found 
there was a relationship between these 63 purchasers or rather 
there was a relationship- 

The Court. Of course, that second finding does not follow 
the wording of the statute. 

Mr. Durkin. No, although it does mention differentials that 
are unjustly discriminatory and promotive of monopoly in the 
lines of commerce in which the sellers and purchasers are 
engaged. 

The Court. What is the explanation for not making the 
second finding follow the wording of the statute? 

Mr. Durkin. Well, I don’t know, Your Honor. I don’t think 
it is necessary that it do that. 

The Court. The statute requires that a certain finding be 
made. Was it made? 

Mr. Durkin. I think it was although there is a little excess 
language, probably, in here in the second finding. I think that 
the Commission could very well have said and has said, in effect, 
that the carload quantity of 20,000 pounds is the quantity as 
to which available purchasers- 

The Court. You see, it finds the converse in Finding 2. 
It does not find that the number of available purchasers in 
quantities greater than 20,000 pounds are so few as to render 


differentials on account thereof unjustly discriminatory and 
promotive of monopoly. 

Mr. Durkin. No ; that is true, Your Honor, but in its state¬ 
ment of basis and purpose, the Commission relates these two 
findings, the first and the second. 

It is true, as you say, that in the second finding it does not 
say that a carload is the quantity, the maximum quantity be¬ 
yond which available purchasers in greater quantities are so 
few, et cetera. 

The Court. Of course, the statement is really a combina¬ 
tion of an opinion and evidentiary findings but there must be 
ultimate findings to support the order, as well. 

Mr. Durkin. I don’t know of a case offhand but I think 
that the Court could look behind the finding to see if the order 
is supported by the basic findings. 

The Court. I don’t think so if the statute requires a par¬ 
ticular finding and it is especially so in this Circuit. The Court 
of Appeals for this Circuit has, on many occasions, set aside an 
order of the Public Utilities Commission of the District of 
Columbia for insufficient findings. I think in this Circuit the 
Court of Appeals, perhaps, is a little more strict on that point 
than some other Circuits. 

Is there anything else you wish to say on this point? 

Mr. Durkin. Your Honor, I could discuss the Statement 
of Basis and Purpose with respect to this. 

The Court. Does the finding sustain the order? 

Mr. Durkin. I think they do, Your Honor. 

The Court. I will hear you briefly on that. 

Mr. Durkin. In its Statement of Basis and Purpose with 
respect to the second finding, that is, the carload quantity 
finding, the Commission set forth statistical data—I think it is 
on pages 29 and 30 of the reprint starting about the middle of 
page 29- 

The Court. That is the first finding. 

Mr. Durkin. Page 39,1 think it is. I said 29 the first time. 
It sets forth the statistical data showing, in summary, that only 
about 5 percent of the dealers with volumes from $35,000 to 
$100,000 bought carloads, where as about 25 percent of those 
with volumes over $100,000 did so. The percentages of volume 
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bought in carloads by the carload purchasers in the $35,000 to 
$100,000 bracket increased from about 25 percent to 40 percent. 
The same percentages for the $100,000 to $350,000 ranged from 
about 50 percent to 75 percent and the Commission extended 
this up into larger brackets, up into the $600,000 and more an¬ 
nual volume purchasers and concluded that only those who pur¬ 
chase $600,000 and more can buy in multiple carload quantities 
in any substantial degree although many of those between 
$100,000 and $600,000 or rather all of those, numbering 16,000 
purchasers, would be available to purchase in carloads and the 
Commission related, in this way, its first finding to the second 
finding by means of a statistical table or chart which does not 
appear in that reprint. It is set forth more in prose form 
rather than a chart. 

The Court. The chart is no part of the findings, is it? 

Mr. Durkin. No; I was summarizing it in the form of a 
chart in my own mind, Your Honor. 

The Court. But that is not in the findings. 

Mr. Durkin. No. 

The Court. That is in the evidence rather than the findings. 

Mr. Durkin. That is right. It is in this statement. 

The Court. In this statement? 

Mr. Durkin. It is in the Statement of Basis and Purpose, 
sir, I think. 

The Court. On what page is that? 

Mr. Durkin. Starting on page 39, Your Honor. 

The Court. What is the point that you are trying to make? 

Mr. Durkin. That the Commission related the $600,000 an¬ 
nual volume purchasers to the number who can purchase in the 
carload in any substantial degree. 

The Court. How does the Commission make that relation 
and what is the relation? 

Mr. Durkin. The Commission concludes that in buying 
carloads, the carload purchasers increased in proportion to the 
volume purchased by each purchaser, that is, a $100,000 annual 
volume purchaser will buy more than the $50,000 purchaser 
and they set forth the figures. The $350,000 purchaser will 
buy more. He will buy 75 percent of his requirements in car- 
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loads and they project that up into the $600,000 and over cate¬ 
gory of purchasers and conclude that all of that group, those 63, 
will be able to buy in multiple carload quantities in a substan¬ 
tial degree. 

The passage I am talking about and referring to, Your Honor, 
starts in the middle of the second paragraph on page 39. 

The Court. Yes, I have been reading it. 

Mr. Durkin. And runs over to the middle of page 41 and 
the Commission points out the reasons why it couldn’t very 
well find an annual volume as a quantity limit. That is arbi¬ 
trary, from their experience. The experience of the Interstate 
Commerce Commission and the statement of Justice Jackson 
in the Morton Salt case all point out the fact that carload dif¬ 
ferentials are based on savings and do not favor large dealers 
whereas annual volume discounts do favor large dealers on the 
basis of size. 

The Commission’s statistics are supported by statistics on 
this point, Your Honor, by data submitted by the National- 

The Court. No; I am not going to go into the evidence. 
The only thing that I will hear is whether the findings support 
the order, not whether the evidence supports the findings. 

Is there anything else you wish to say on this point? 

Mr. Durkin. On this particular point, Your Honor? 

The Court. Yes. 

Mr. Durkin. Well, the only thing I can say, Your Honor, is 
that the second finding, as you say, isn’t in terms of the statute 
but I think that the substance and the effect of the language 
is the same. 

The Court. Very well. 

Mr. Durkin. That the carload limit is the quantity, is the 
reasonable maximum as to which there would be a sufficient 
number of available purchasers. 

The Court. Very well. 

Mr. Durkin. Your Honor, was there any other point? 

The Court. No; it seems to me there are only those two 
points for me to consider because the question as to whether the 
order is arbitrary, capricious and unreasonable, if that point 
becomes determinative of this lawsuit, it will have to be deter- 
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mined at a trial. I don’t think I can pass on it now on a motion 
for summary judgment. 

Very well, I will hear the other side. Mr. Correa. 

Mr. Durkin. Thank you, Your Honor. 

I 

ARGUMENT ON BEHALF OF THE PLAINTIFFS J 

( 

Mr. Correa. If Your Honor please, I should like, at the out¬ 
set of this argument, to consider briefly the quantity-limit pro- j 
viso in the context of the statute. Your Honor, I am sure, has 
the statute in mind- j 

i 

The Court. I have it before me. You know, if you really 
want to help the Court, suppose you take up these two objec¬ 
tions, one by one. I don’t care which one you take up first. 

Mr. Correa. This is a preliminary matter and, if Your Honor 
feels no need of assistance on it, I shall pass on. 

The Court. I have read the statute and I have read it sev¬ 
eral times and I have it on the bench here. 

Mr. Correa. I merely wish to point out about the statute I 
one thing which is basic to the two remaining points and that j 
is that the quantity-limit proviso provided an extraordinary 
remedy to be invoked in extraordinary circumstances when the ! 
Commission was able to make findings of fact that such extra- ; 
ordinary circumstances existed and that the philosophy of the ! 
proviso runs directly counter to the philosophy of the anti- j 
trust laws and the Robinson-Patman Act itself. I 

Now, it seems to me that is germane to a consideration, No. 

1, of the adequacy of the procedure accorded us by the Com¬ 
mission and, No. 2, of the adequacy of the Commission’s find- i 
ings as a matter of law. 

The other somewhat preliminary matter, if Your Honor ! 
please, to which I wish to address myself is something of the j 
facts of the industry, not as they are in dispute- j 

The Court. No; I have read your memorandum. If you 
really want to help the Court, address yourself to the two ob- j 
jections. j 

• Mr. Correa. It is only by raising these matters, Your j 
Honor- 

The Court. I am always helped much more by a 15-minute i 
speech than I am by an hour’s speech. 

395059—5G-20 j 
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Mr. Correa. Turning then, if Your Honor please, to the 
points we have remaining, let me just say what they are. 

First, we state that the procedure which the Commission 
followed did not accord us an adequate hearing, legally suffi¬ 
cient and that is adequate measured by the standard of the 
decided cases. 

The Court. You mean by adequate hearing, that you were 
entitled- 

Mr. Correa. To a full hearing. 

The Court. To a hearing at which evidence was introduced; 
you were confronted with the evidence, had the right to intro¬ 
duce evidence and where the Commission made its decision 
solely on the evidence in the hearing. 

Mr. Correa. Made it on a record so it could be reviewed. 

The Court. I was very much impressed by your argument 
and your memorandum in support of that point until I reached 
the point that your clients insisted that their responses to the 
questionnaires be kept secret and I think they had a right to 
have them kept secret because of the section which confers 
upon the Commission the right and duty to make investiga¬ 
tions but also provides that all responses to inquiries shall be 
kept secret. 

Now, it looked to me as though your clients were trying to 
blow hot and blow cold at the same time. 

Mr. Correa. May I deal with that, Your Honor? 

The Court. Yes; you can help the Court by dealing with 
that subject very much. 

Mr. Correa. Very well. 

In this statute, the quantity-limit proviso lays down a pro- • 
cedure which the Commission must follow in any case where 
it is going to set or consider fixing a quantity-limit rule. The 
procedure consists of three elements. No. 1, due investigation. 
That is the first or preliminary stage and that may be as far as 
the matter will go in many cases. 

No. 2, hearing to all interested parties and, 

No. 3, make findings in the language of the statute. 

Now, these questionnaires were addressed to us by the Com¬ 
mission in an exercise or purported exercise of its power con¬ 
ferred upon the Commission by Section 6 of the Federal Trade 
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Commission Act during the first or No. 1 stage of the proceeding 
and, naturally, at that time we were most insistent that we 
have the safeguards which the law provided with respect to 
material which constituted important trade secrets of our 
clients. At that time, it was impossible to tell what was going 
to happen with the proceeding. Perhaps no hearing would 
ever be held. 

The Court. Suppose a hearing were held? Then you would 
naturally have objected to the questionnaires being introduced 
in evidence and made of record, would you not? 

Mr. Correa. If Your Honor please, we never got to that 
stage and I can’t say what position we would have taken, had 
that come about or whether that would be a proper way for 
the Commission to proceed but the fact is that we protested, 
as soon as we knew a hearing was to be held, we protested, and 
even before that, the procedure which the Commission pro¬ 
posed to adopt. We protested to the Commission formally and 
informally and when we were turned down, we went into this 
Court in 1950. 

I argued part of that matter before Judge Matthews who 
held, I think correctly, that we were premature because a hear¬ 
ing was never held. 

So the question that Your Honor raises never arose. Perhaps 
we would have been in the kind of inconsistent position Your 
Honor suggests had the Commission attempted or offered to 
give us a proper hearing, a full hearing and then offered these 
questionnaires in evidence and then the question would have 
come up squarely but we never got to that stage. At that point, 
if Your Honor please, we were not inconsistent at all with the 
position we are now taking. To the contrary, the records of 
this Court itself will show we were arguing with all the vigor 
at our command that we ought to be accorded a full hearing 
on the record. 

The Court. Yes, I know you were arguing that, but were you 
willing to have the answers to the questionnaires that you pre¬ 
viously asked be kept secret be introduced and made part of 
the evidence? You are entitled to have them kept secret be¬ 
cause the statute so provides. 
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Mr. Correa. If Your Honor please, I suggest, although the 
Commission has the power to get that information for inves¬ 
tigatory purposes, that does not mean they may use that in¬ 
formation. There are other ways, and since Your Honor asked 
me to argue if certain things took place which did not take 
place- 

The Court. Suppose the Commission said very well, we will 
give you a hearing and we will keep these answers to the ques¬ 
tionnaires secret. They could have elicited this information 
at the hearing in other ways, couldn’t they? 

Mr. Correa. Certainly. They could have subpoenaed wit¬ 
nesses. 

The Court. And your attempted secrecy would have been 
defeated. 

Mr. Correa. Certainly, Your Honor, and if we are sued 
tomorrow by X, Y, or Z for a claim for §1,000.000 and we have 
to come into Court and make a defense and the case involves 
the secrets of our business, of course we have to. They have 
to be revealed if they are properly subpoenaed by the processes 
of the Court. 

The Court. Another thing that bothers me about this is 
this: This statute is worded a little differently from other 
statutes requiring hearings. It provides that “the Federal 
Trade Commission, after due investigation and hearing”. The 
word “investigation” does not mean, does it or at least it has 
been held not to require a hearing at which witnesses are cross 
examined and so forth and the investigation may be an ex 
parte investigation. 

Mr. Correa. I don’t disagree with that. As I say, the 
statute, it seems to me, clearly contemplates a three-stage 
affair. No. 1, an investigation. That may be the end of it. 
It may not go any further. 

No. 2, a hearing. 

The Court. Is it your contention that the results of the in¬ 
vestigation should be introduced at the hearing, is that it? 

Mr. Correa. No; it is my understanding, if Your Honor 
please, that the results of the information are for the guidance 
of the Commission as to whether or not it should institute a 
proceeding to fix a quantity-limit. 
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The Court. I see. I wanted to get your point of view. 

Mr. Correa. I think the framework of the procedure laid 
down by the statute is not only clear but, if I may say so, quite 
a sensible one, that is, there should be an investigation before 
the proceeding. 

The Court. Of course, I am in sympathy with the thought 
and always have been that a person ought to have a right to 
know what an administrative body, that is going to regulate 
his activities, is basing its regulation on. I think that is a 
fundamental American principle. 

I am just wondering, however, whether that is what Con¬ 
gress intended in this case? 

Mr. Correa. Well, if Your Honor please, it seems to us that 
it did. There are a variety of reasons for that. 

Apart from the legislative history, I would like to revert to 
that for a moment but, putting that aside for one moment, 
let’s look at the statute. The statute requires findings. Those 
findings are, in a sense, findings of jurisdictional facts. The 
Commission has the power to act where it finds certain condi¬ 
tions to exist. 

Now, the legislative history, if Your Honor please, shows 
that this version of the bill, the version of the bill containing 
the requirement of specific findings as opposed to a version 
which gave the Commission or would have given the Commis¬ 
sion carte blanche to make a quantity-limit without reference 
to findings was adopted by the Congress specifically to provide 
a guide or a rule or a standard or yardstick—these are the words 
that were used in the discussion on the floor of the United 
States Senate concerning this bill—and it was for that purpose 
that requirement of findings was put into the statute. 

Now, if Your Honor please, consider for a moment how can 
the Congressional purpose be fulfilled of seeing to it that the 
Commission did not act in making a quantity-limit rule unless, 
as Mr. Patman, who was the sponsor of this Act, as Your 
Honor knows, stated there was proof, and that was the word he 
used, proof before it? How can that Congressional purpose be 
fulfilled if the Commission is entitled to sustain the position, 
which it urges before this Court, that it is entitled to rest its 
findings upon secret data, evidence, we know not what, upon 


what Mr. Justice Cardozo called, in the Ohio Public Service 
case, “The unknown and the unknowable”. 

It seems to us, if Your Honor please, as regards the legis¬ 
lative history or the statute itself, isolated from the legislative 
history, a statute of this kind which requires findings after a 
hearing must indicate a clear Congressional intent that the 
findings were to be made on the record which would be sub¬ 
ject to judicial scrutiny if they were challenged. There is 
authority for that, if Your Honor please, to which I would like 
to advert briefly. 

Your Honor said, a little earlier, that none of us could get 
much comfort out of the American Trucking Association case. 
I would like to suggest that perhaps we can. 

The Court. Before you pass to that case, what do you say 
about the Logansport case? Are you familiar with that? 

Mr. Correa. Yes; I am, if Your Honor please, as familiar 
as one can get by reading it and all I can say of the Logansport 
case is, No. 1, the plaintiff or petitioner, I have forgotten which, 
was contending that the proceeding should be treated as a 
licensing proceeding because it was going to affect, he said, his 
license, and the Court disagreed with him on that. No. 2, 
there was, in fact, an on-the-record hearing held there and, 
what is more important, the Court did weigh the action of 
the Commission against the record. 

Now, that was true even in the American Trucking Associa¬ 
tion case, Your Honor. The Court there held that the Admin¬ 
istrative Procedure Act was not applicable and that a formal 
hearing was not required but, nevertheless, the Court did, in its 
own words, consider the regulation of the Commission against 
the evidence and I quote “marshalled on the record of the 
hearing”. How can this Court consider this rule and its valid¬ 
ity against the “evidence marshalled on the record” because 
that evidence is marshalled in the secret files of the Commission 
and they have shown no disposition to reveal it. 

The Court. If you don’t mind, I would like to have you 
pass on to the second major point, the question of whether the 
findings support the order. I would like to hear your comment 
on that. 
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Mr. Correa. I don’t want to belabor the hearing point 
unduly, if Your Honor please. I merely wanted to call atten¬ 
tion to one other authority, if I might. 

The Court. Very well. 

Mr. Correa. And one other point, and that is the other 
authority, the Eastern Airlines vs. CAB case. 

The Court. Yes. 

Mr. Correa. Now, in the AT A case, the Supreme Court said 
the statute did not call for either hearing or record and, there¬ 
fore, that the Administrative Procedure Act was not applicable. 
The Court did contrast the particular provision of the Motor 
Carrier Act, which it had before it, with other provisions of the 
same Act which called for hearing and findings and the Court 
indicated that where the requirement was for hearing and 
findings the Administrative Procedure Act applied. 

In the Eastern Airlines vs. CAB case, you have just the con¬ 
verse situation. 

The Court. In the Eastern Airlines case, Judge Edgerton, 
who is now the Chief Judge of this Circuit, stated, “The statu¬ 
tory words ‘if it finds’, in their context mean little more than 
‘if it believes’.” 

Mr. Correa. But he goes on to say, if Your Honor will just 
read on, he goes on to contrast that with other statutes and 
other provisions of that same statute which required findings 
after hearing and he says these indicate a Congressional intent. 

The Court. The way my mind is working, I would like to 
hear argument on the second objection, the second point. 

Mr. Correa. May I have Your Honor’s indulgence for just a 
moment for consultation with my colleagues? 

(A short consultation among counsel.) 

Mr. Correa. Thank you, Your Honor. 

The Court. I don’t mean to cut off counsel but I am just 
indicating to counsel how they can be most helpful to the Court. 

Mr. Correa. We are grateful for the indication, Your Honor. 

If Your Honor please, Your Honor has our first point. 

On the first part of our second point, the statute requires 
findings and findings in specific terms. 











The Court. There is no doubt in the Court's mind that Find¬ 
ing No. 1 does not support the order. The only question is 
whether Finding No. 2 supports it. 

Mr. Correa. I wonder if we might read Finding No. 2 to¬ 
gether because it is a very peculiarly worded finding. 

The Court. It is. 

Mr. Correa. Your Honor sees there, referring to the carload 
quantity ordered at one time for delivery at one time, that the 
Commission says or the finding recites that, “This is the quan¬ 
tity upon which the maximum differentials on account of quan¬ 
tity should be granted.’' 

Stopping with that clause, that is obviously nothing but a 
conclusion. 

The Court. That is not enough. 

Mr. Correa. That is not enough. Then we go on to read, 
“that quantity being the reasonable maximum as to which 
there will be a sufficient number of available purchasers so as 
not to render such a maximum differential unjustly discrimi¬ 
natory against purchasers in smaller quantities and promotive 
of monopoly in the lines of commerce in which the sellers and 
purchasers, respectively, are engaged.” 

Now, that is characterizing what, the limits fixed in the 
terms of the statutory requirement of findings? But the 
statute does not direct the Commission to make a finding as 
to what the limit will do so far as unjust discrimination or 
promotion of monopoly is concerned. 

If we turn to page 3 of the reprint where the statute appears, 
we see that the statute requires that the Commission find “that 
available purchasers in greater quantities are so few”, not that 
available purchasers at the limit are so many. 

Now, it seems to me, if Your Honor please, that even grant¬ 
ing all reasonable latitude for differences in language, that the 
Commission and no administrative agency can be permitted, 
where it has a clear mandate from Congress to make findings 
and to make specific findings, can be permitted to make a find¬ 
ing in some kind of language such as this which possibly a 
grammarian or rhetorician might be able, by dint of great con¬ 
struction and pausing and analyzing to spell out, out of which 
he might be able to spell something approximating the statu- 


tory requirement. I just submit, if Your Honor please, that 
that is too clear for argument. 

The Coubt. What do you have to say on Mr. Durkin’s point 
that the defect to which you refer is cured by the discussion 
commencing on page 27 of what the Commission calls “State¬ 
ment of Basis and Purpose of Quantity-limit”? I suppose 
that statement is a combination of opinion and evidentiary 
findings. 

Mr. Correa. My feeling on that argument is, if Your Honor 
please, that the statement to which counsel has adverted, far 
from curing the finding, explains the reason why the finding 
■could not be made in the same language of the statute because 
the Commission did not have the information on the basis of 
which to make the finding and all this talk that appears at 
page 39 is an effort by the Commission to substitute something 
for nothing, to substitute some- 

The Court. Suppose you be a little more concrete. 

Mr. Correa. Specifically, on page 40, if Your Honor please, 
is the passage to which I refer specifically which is going a 
little beyond what was considered on the other argument 
where the Commission says : [ 

“These data cannot properly be, and are not, considered as 
precisely revealing the facts as to the actual number of carload 
purchasers and purchases in 1947 or as a basis for precisely 
forecasting what such facts will be with a 20,000 pound quan¬ 
tity limit in effect. They do, however, strongly support broad j 
inferences which the Commission makes. 

“It is in inferred” and so on and then they make their infer- j 
ence which is an inference that apples equal oranges and rest 
simply on the Commission’s bald statement that the Com- ! 
mission “has inferred”. ! 

Now, if the Court please, that is the point which is empha- j 
sized in Commissioner Mason’s dissenting statement in the j 
passage which I think Your Honor will remember where he j 
says “the stubborn fact” or the fact which he characterizes in j 
that manner, is the fact that no matter how the Commission 
handled it, they were dealing with data pertaining to annual I 
volume discounts and trying to make a rule which related to . j 




something other than annual volume and completely different 
to annual volume, and they never did get, as Commissioner 
Mason points out, any data or information as to transactions- 
in terms of the rule they wish to promulgate. 

I want to point out two things about that passage on page 
40 to which I have just alluded which may possibly have es¬ 
caped Your Honor's notice when reading it. 

First, Your Honor will note that the Commission is dealing 
with actual purchasers only and Your Honor will recall, of 
course, that the provision of the statute is “available purchas¬ 
ers” and I am sure I don’t need to labor the difference between 
those two terms. 

Secondly, the Commission is talking of a limit of 20,000 
pounds ordered at one time for delivery at one time and with 
that the Commission contrasts multiple carloads on the theory 
that 20,000 pounds is a carload but sums greater than 20,000 
pounds ordered at one time for delivery at one time are not 
necessarily multiple carloads. Actually, there is an indica¬ 
tion in the record here, and it is undisputed, that the practice 
of this industry at this time, when the Commission collected 
its data, was to ship its tires in truckloads of 10,000 pounds 
each so the man who orders 30,000 pounds at one time for de¬ 
livery at one time would not fit at all within the Commission’s 
reasoning or argument or discussion of facts where the Com¬ 
mission considers only 20,000 pounds and above that multiple 
carloads which is a minimum of 40,000 pounds, on the Com¬ 
mission hypothesis. 

The Court. I think I have heard enough, Mr. Correa. 

Mr. Correa. May I point out one other thing about the 
Statement of Basis and Purpose, if Your Honor please, because 
I think what I have said covers what I have called the first part. 

The Court. No; I think I have heard enough. 

Mr. Correa. Your Honor has in mind our point as to the 
Commission attempting, by quantity-limit, to eliminate pric¬ 
ing practices oFthe industry? 

The Court. Yes; I know. I am dealing with the rule as 
written. 

Mr. Correa. Thank you, Your Honor. 
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The Coubt. Mr. Durkin, do you wish to say anything in 
reply on the question as to whether the findings support the 
order? j 

Mr. Durkin. I don’t have anything to add to what I said 
previously, Your Honor. 

The Court. Very well. 

OPINION OF THE COURT I 

I 

The Court (Holtzoff, J.) This group of actions have been 
consolidated for trial. Each of them is brought by a concern 
engaged in the manufacture or sale or both of rubber tires 
against members of the Federal Trade Commission to review 
the validity of an order made by the Commission under the 
Robinson-Patman Act limiting the quantity of rubber tires | 

sold at any one time on which a discount may be made on the [ 
basis of quantity at 20,000 pounds ordered at one time for de- 

* . * * , j 

livery at one time. 

This Order is issued under United States Code, Title 15, Sec- | ■ 
tion 13, known as the Robinson-Patman Act. That section, 
in effect, prohibits discrimination in price between different j 

purchasers of commodities of like grade and quality. 

It further provides, however, “That the statute shall not pre¬ 
vent differentials which make only due allowance for differ- ! 
ences in the cost of manufacture, sale or delivery resulting from j 
the differing methods or quantities in which such commodities 
for such purchasers are sold and delivered.” In other words, j 

that provision permits differentials based on differences in j 

• * 

quantities purchased by different purchasers. 

This limitation, however, is qualified by the provision that. j. 
follows and which is the pertinent provision involved in these j 
actions, namely, 

“That the Federal Trade Commission may, after due inves- L 
tigation and hearing to all interested parties, fix and establish j 
quantity limits, and revise the same as it finds necessary, as to 
particular commodities or classes of commodities, where it finds I 
that available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discriminatory j 
or promotive of monopoly in any line of commerce; and the i 
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foregoing shall then not be construed to permit the differentials 
based on differences in quantities greater than those so fixed 
and established.” > 

Acting under this provision, the Commission, as has just 
been stated, fixed quantity limits on sales of tires and tubes 
at 20,000 pounds ordered at one time for delivery at one time. 

These cases came before this Court on motions by the de¬ 
fendants for summary judgment. 

After opening of the argument, counsel for plaintiffs asked 
leave to file cross motions for summary judgment and, with 
the consent of counsel for the defendants this leave was granted. 
Consequently, the posture of this case now is that all parties 
have moved for a motion for summary judgment in their favor. 

The plaintiffs raised three objections to the validity of the 
order of the Federal Trade Commission; 

First, that the Commission failed to give a hearing at which 
evidence was introduced and at the conclusion of which find¬ 
ings were based entirely on the evidence introduced. 

The second objection is that the findings do not support the 
order. 

The third objection is that the order is capricious, arbitrary 
and unreasonable. 

The Court will consider the second objection first because, 
in the light of the disposition that it is going to make of the 
second objection, the other two need not be considered at this 
stage of the litigation. 

The Court is of the opinion that there are no statutory find¬ 
ings as required by the Act of Congress that support the order 
of the Commission. The order contains two ultimate findings. 

The first ultimate finding is to the effect that: 

“Available purchasers in greater quantities than annual dol¬ 
lar volumes of $600,000 and more are so few as to render dif¬ 
ferentials on account thereof unjustly discriminatory against 
purchasers in smaller quantities and promotive of monopoly.” 

Manifestly, this finding does not support the order made by 
the Commission because the order of the Commission does 
not relate to sales amounting to $600,000 or more a year but 
to single individual sales in quantities of 20,000 pounds. 
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* 

* The second ultimate finding does not follow the phraseology* 
of the statute. If a statute requires a specific find i n g to be* 
made by a regulatory body as a basis for an order, such a find¬ 
ing must be made in order to justify the order* To be sure, a 
slight deviation in phraseology will not vitiate the finding or 
the order. „• ! ■.’ .:« ■ 

In this case, however, there is more than a verbal deviation 
from the statute. The meaning of the second finding is en¬ 
tirely different from the meaning of such a finding as the statute • 
requires. The statute requires a finding that available pur¬ 
chasers in quantities greater than that specified are so few as 
to render differentials on account thereof unjustly discrimana- 
tory or promotive of monopoly. - . . * 

There is no finding here that available purchasers in quanti¬ 
ties greater than 20,000 pounds at any one time are so few as 
to render differentials on account thereof unjustly discrimina¬ 
tory or promotive of monopoly. 

Finding No. 2 is to the effect that the carload quantity off 
20,000 pounds ordered at one time for delivery at one time is 
a quantity upon which the maximum differentials on account 
of quantity should be granted, that quantity being the reason¬ 
able maximum as to which there will be a sufficient number of 
available purchasers so as not to render such a maximum differ¬ 
ential unjustly discriminatory against purchasers in smaller 
quantities and promotive of monopoly. In other words, the 
finding is the converse of what the statute requires or, to put it 
in a somewhat different way, it is the negative of what the 
statute requires. . . 

In view of the importance of the order here involved and 
its effect upon a vital industry and on a large number of manu¬ 
facturers and dealers, the order should not stand unless the 
statutory prerequisites are complied with. 

The Court is of the opinion that the statutory finding ex¬ 
pressly required by the Act of Congress as a basis for the order- 
has not been made and that, therefore, the order should not 
stand. 

This being the opinion of the Court, it seems unnecessary to- 
pass upon the validity of the other two objections to the order.. 
It may be noted that the third objection raises issues of fact,. 


-and that hence the defendants would not be entitled to sum¬ 
mary judgment at this time in any event. 

The defendants’ motions for summary judgment will be 
denied and the plaintiffs’ motion for summary judgment 
granted. 

You may submit your order, gentlemen. 

The Court wishes to express its gratitude to counsel on both 
sides for their very able and helpful presentation of their re¬ 
spective views. 

(Thereupon, the hearing was concluded.) 

Order 

This cause came on for hearing upon the motion of certain 
defendants for summary judgment, and upon the cross-motion 
of plaintiffs for summary judgment filed nunc pro tunc on con¬ 
sent of said defendants and upon leave of Court, granted in 
■open Court, and 

Upon consideration of the pleadings, affidavits, points and 
authorities, and argument of counsel, 

It is ordered, adjudged and decreed that plaintiff’s motion 
be and it is hereby granted, and the motion of said defendants 
is hereby denied. 

It is further ordered, adjudged and decreed that Quantity 
Limit Rule 203-1 is void and said Rule is set aside and annulled 
and that defendants be and they are hereby perpetually en¬ 
joined and restrained from enforcing or attempting to enforce 
said Quantity Limit Rule 203-1. 

(Dated, September 8,1955.) 

(S) Alexander Holtzoff. 

Order 

It is by the Court this 4th day of November 1955. 

Ordered that this consolidated action continue as to defend¬ 
ant Federal Trade Commission, and that all of its present Com¬ 
missioners, John W. Gwynne, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, and William C. Kern, remain, or be 
and they hereby are made defendants herein. 
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It is further ordered that the former Commissioners of the 
Federal Trade Commission, John Carson, Stephen J. Spingam, 
Albert A. Carretta, and James M. Mead, some of whom were 
defendants in some of the separate actions, heretofore con¬ 
solidated, be and they hereby are dismissed as defendants. 

(S) Edward A. Tamm, 

Judge. 

The United States District Court for the District of Columbia 

Civil Action No. 922-’52 
The B. F. Goodrich Company, plaintiff 

v. 

Federal Trade Commission, et al., defendants 

NOTICE OF APPEAL 

Notice is hereby given this 2d day of November 1955, that 
the Federal Trade Commission, John W. Gwynne and Robert 
T. Secrest, defendants herein, hereby appeal, to the United 
States Court of Appeals for the District of Columbia Circuit, 
from the order of this Court entered in this action on the 8th 
day of September 1955, wherein it was ordered, adjudged and 
decreed that the cross-motion of the plaintiffs for summary 
judgment should be and it was thereby granted and that the 
motion of said defendants for summary judgment was thereby 
denied, and wherein it was further ordered, adjudged and de¬ 
creed that Quantity-Limit Rule 203-1 was void and that said 
Rule was set aside and annulled and that said defendants 
should be and they were thereby perpetually enjoined and re¬ 
strained from enforcing or attempting to enforce said Quantity- 
Limit Rule 203-1. 
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In the United States District Court for the Distract of 

Columbia \ 

Civil Action No. 922-52 

The B. F. Goodrich Company, plaintiff 



v. 

Federal Trade Commission, et al., defendants 

NOTICE OF APPEAL 

Notice is hereby given this 4th day of November 1955, that 
Sigurd Anderson and William C. Kern, defendants^bergm7 
hereby appeal, to the United States Court ofLAppeals for the 
District of Columbia Circuit, from the"order of this Court 
entered in this action on the 8th day of September 1955,. 
wherein it was ordered, adjudged and decreed that the cross- 
motion of the plaintiffs for summary judgment should be and 
it was thereby granted and that the motion of said defendants 
for summary judgment was thereby denied, and wherein it was 
further ordered, adjudged and decreed that Quantity-Limit 
Rule 203-1 was void and that said Rule was set aside and an¬ 
nulled and that said defendants should be and they were 
thereby perpetually enjoined and restrained from enforcing or 
attempting to enforce said Quantity-Limit Rule 203-1. 

Note. —Similar notices of appeal were filed in each of the appeals. 
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STATEMENT OP QUESTIONS PRESENTED 

Quantity-Limit Rule 203-1, issued by the Federal Trade 
Commission under the quantity-limit proviso of Section 
2(a) of the Clayton Act, establishes a carload quantity 
as the quantity on which a seller’s maximum quantity 
discounts can be allowed. The rule was issued after the 
Commission had conducted an extensive investigation and 
had held a hearing in which interested parties had sub¬ 
mitted voluminous written data, views and argument, and 
had argued orally thereon. 

(1) The question presented is whether the Commission 
made the finding, required by the quantity-limit proviso of 
Section 2 of the Clayton Act, that available purchasers of 
tires and tubes in quantities other than carload quantities 
are so few as to render differentials on quantities greater 
than a carload unjustly discriminatory or promotive of 
monopoly. 

Other questions which the Court may wish to consider 
if it determines that the Commission made the findings 
required by the quantity-limit proviso are: 

(2) Whether the Administrative Procedure Act permits 
the Commission, when exercising the powers conferred 
upon it by the quantity-limit proviso of Section 2 of the 
Clayton Act, to hold a rule-making hearing pursuant to 
Section 4 of the Administrative Procedure Act, rather than 
an adjudicatory-type hearing pursuant to Sections 6, 7 and 
8 of that Act. 

(3) Whether the Commission’s Quantity-Limit Rule 
203-1 was arbitrary or capricious and without rational 
basis in fact. 

(4) Whether the district court correctly held that the 
pleadings present genuine issues of material fact preclud¬ 
ing grant of the defendants’ motions for summary 
judgment. 
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Statement of Points .I. 

Summary of Argument .I. 

Argument: 

I. The Commission Made The Findings Required By Thje 
Quantity-Limit Proviso Of Section 2 Of The Claytoh 

Act . j. 

II. The Commission Was Not Required To Hold A Formal 
Hearing With Determination On The Record Of Thje 
Type Provided For By Sections 7 And 8 Of the Ad¬ 
ministrative Procedure Act, And Its Action In Con¬ 
ducting Informal Rule Making Proceedings In Con¬ 
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The American Oil Company, appellee 


APPEALS FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR 


JURISDICTIONAL STATEMENT 

These appeals are taken by the Federal Trade Com¬ 
mission and its members (defendants below), except Com¬ 
missioner Lowell B. Mason (who dissented from the ma¬ 
jority), from an order entered in the United States Dis¬ 
trict Court for the District of Columbia, denying a motion 
of appellants for summary judgment, and granting a cross¬ 
motion of appellees (plaintiffs below) for summary judg¬ 
ment (Joint App., p.J^2). Appellees, tire manufacturers 
and dealers, had filed 20 suits for declaratory judgment 
declaring invalid, and for injunction against the enforce¬ 
ment of, Quantity-Limit Rule 203-1, issued by the Federal 
Trade Commission on November 20, 1951, to become effec¬ 
tive April 7, 1952 (17 F. R. 113; Joint App., p. // ). The 
Rule establishes a carload (20,000 pounds) of tires and 
tubes ordered at one time for delivery at one time as 
the maximum quantity on which quantity discounts can 
be allowed. 

Notices of appeal from the order of the District Court 
were filed on November 2 and 4, 1955 (Joint App., p 
The record on appeal was docketed on January 9, 1956, 
and the appeals were consolidated by order dated Feb¬ 
ruary 16, 1956. 

STATEMENT OP THE CASE 

Quantity-Limit Rule 203-1 was promulgated by the Fed¬ 
eral Trade Commission (hereinafter referred to as “the 
Commission”) pursuant to the quantity-limit proviso of 
Section 2(a) of the Clayton Act, as amended bv the 


1 The notices printed in the joint appendix are typical of all. 
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i 

Robinson-Patman Act (Act of Oct. 15, 1914, c. 323 § 2, 
38 Stat. 730; Act of June 19, 1936, c. 592 § 1, 49! Stat. 
1526; 15 USC § 13[a]). I 

Section 2(a) of the Clayton Act makes it unlawful for 
any person to discriminate in price between different pur¬ 
chasers .of commodities of like grade and quality pnder 
certain conditions. The quantity-limit proviso to thdt sec¬ 
tion authorizes the Commission to establish quantity ^imits 
for discount purposes as to particular commodities or 
classes of commodities, where it finds that availably pur¬ 
chasers in greater quantities are so few as to render dif¬ 
ferentials on account thereof unjustly discriminatoiry or 
promotive of monopoly in any line of commerce. 

Quantity-Limit Rule 203-1 reads as follows: 

The quantity limit as to replacement tires and j tubes 
made of natural or synthetic rubber for use on jnotor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time. 

I 

This Rule does not fix prices or discounts on sales of 
tires, nor does it affect freight rates. It merely provides 
that the largest price differential based on quantity that 
a seller of tires and tubes mav grant is the one that he 
grants on a carload of rubber tires and tubes. The feller 
is free to determine what this discount will be, proyided 
he complies with the other provisions of Section 12 of 
the Clayton Act, which prohibit price discrimination pnder 
certain conditions. 

i 

The complaints herein were filed between March, 1952, 
and July, 1952. All twenty cases were later consolidated 
for purposes of pretrial and trial and also for purposes of 
motions for summary judgment. 

On September 7, 1955, the court below rendered its 
opinion herein. The B. F. Goodrich Co . v. Federal Trade 
Commission, et at., 134 F. Supp, 39, Joint App., p^^). 
On September 8, 1955, the court entered its order dehying 
the motion of appellants for summary judgment and grant- 
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ing appellees 7 cross-motion for summary judgment (Joint 
App., p.J?«). The court was of the opinion that the 
Commission did not make the finding required by the 
quantity-limit proviso. The court also stated that the 
question whether the Rule is arbitrary and capricious 
raises issues of fact and that hence the Commission would 
not be entitled to summary judgment in any event. 

Appellees fall into two main categories, namely, manu¬ 
facturers and those who purchase tires and tubes from 
manufacturers for resale to others. Thirteen appellees 
are manufacturers of tires and innertubes; two appellees 
are manufacturers of innertubes but not of tires; one is 
a farmers 7 cooperative buying association; and three 
(Montgomery Ward, American Oil and Western Auto) 
are a chain of general-merchandising retail stores, an oil 
company, and a chain of retail stores selling automotive 
parts, respectively. Also, one suit for injunction was filed 
by a group of tire dealers. Montgomery Ward, American 
Oil and Western Auto purchase private brand tires and 
tubes on a cost-plus basis, while the plaintiff dealers and 
the farmers’ cooperative buying association purchase tires 
and tubes at discounts based upon annual volumes of 
purchases. 

I. The Commission’s Investigation and Hearing 

The Commission, by resolution dated July 7, 1947, initi¬ 
ated a preliminary investigation of the rubber tire and 
tube industry to determine whether available purchasers 
of tires and tubes in large quantities were so few as to 
render differentials on account of such quantities unjustly 
discriminatory and promotive of monopoly, and to obtain 
information which could be used as the basis of a recom¬ 
mendation for a proposed quantity limit, should the facts 
indicate the propriety of such a recommendation (Joint 
App. /S’#. 

The facts with respect to the procedures employed by 
the Commission in its investigation and hearing in re 
Quantity-Limit Rule 203-1 are set forth in detail in the 
affidavit of Robert M. Parrish, Secretary of the Com- 
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mission, in support of appellants’ motion for summary 
judgment in the court below (Joint App. /#?). It is 
sufficient for the purposes herein to state that the | Com¬ 
mission conducted a nonpublic investigation and held pub¬ 
lic hearings at which interested parties presented written 
data, views and arguments regarding the Rule proposed 
by the Commission. The Commission conducted ijts in¬ 
vestigation pursuant to Section 6 of the Federal ^rade 
Commission Act (Act of Sept. 26, 1914, c. 311 § |6, 38 
Stat. 721, 15 USC § 46), which authorizes the Commission 
to gather and compile information concerning, atid to 
investigate practices of, any corporation engaged in| com¬ 
merce, and to require, by general or special orders, 
corporations engaged in commerce to file with the Commis¬ 
sion special reports or answers in writing to specific iques- 
tions, furnishing information as to their business, conduct, 
and practices in relation to other corporations. | Sec¬ 
tion 6(f) of said Act prohibits the disclosure of Itrade 
secrets and names of customers obtained under section 6. 

Four manufacturers, appellees herein, in submitting the 
special reports required by the Commission, assertec| that 
the information submitted was highly confidential! and 
constituted important trade secrets and requested | that 
they not be disclosed to anyone. 

The Commission obtained special reports from all manu¬ 
facturers in the tire industry and, insofar as they were 
complete and usable, from about 2,000 purchasers of 
tires and tubes for resale. In addition, the Commission 
had before it the files of many investigations conducted 
by it over a period of years, which involved pricing prac¬ 
tices in the tire industry, as well as reports of Congres¬ 
sional committees and government agencies bearing on 
the subject (Affidavit of Mr. Parrish, paragraph 17, oint 
App., p./^. 

After determining that a quantity limit should he estab¬ 
lished in the tire industry, the Commission published its 
Rules of Practice and General Procedures for Establish¬ 
ing Quantity Limits (16 CFR, 1950 Supp., 2.30 and 7.11). 

The Commission thereafter, on September 28, |l949, 
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issued its notice of hearing on a proposed quantity limit 
rule (Joint App., p. y ). The notice of hearing contained 
a table setting forth in summary form, so as not to dis¬ 
close trade secrets or the names of customers, the results 
of the Commission’s investigation. It was accompanied 
by a table containing, for various annual dollar volume 
brackets, certain statistical data, including the number of 
purchasers in each such bracket and the price differentials 
received by each such group of purchasers. 

Interested parties filed with the Commission written data, 
views and arguments, and rebuttal data, views and argu¬ 
ments, totalling 1,179 pages. On February 7, 10, 13, 15 
and 17, 1950, counsel for all interested parties who had 
asked to be orally heard were so heard, without limitation 
as to subject matter, in accordance with an allotment of 
time agreed upon by such counsel at a meeting with Acting 
Chairman Mason (Joint App./#/*). 

From February 17, 1950 until on or about November 20, 
1951 the Commission had under consideration the results 
of its investigation, the written and oral data, views and 
arguments presented at its hearing, and the results of 
investigations, analyses and reports of members of its 
staff (Mr. Parrish’s affidavit, Joint App. p./y#. On Novem¬ 
ber 20, 1951, the Commission made its Findings, Order and 
Statement of Basis and Purpose in the matter of a Quan¬ 
tity-Limit Rule as to replacement tires and tubes for use 
on motor vehicles. The Rule and Findings are accom¬ 
panied by an extensive statement of Basis and Purpose of 
Quantity-Limit Rule 203-1 and also by the minority Find¬ 
ings and Statement ofi Basis and Reasons of Commissioner 
Mason (Joint App. ^). 

II. The Rule 

To briefly summarize the features of the Rule, Findings, 
and Statement, the Commission found that available pur¬ 
chasers in quantities of annual dollar volumes of $600,000 
and more were so few as to render differentials on account 
thereof unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly. In support 
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of this, the Commission pointed out that, out of a tolfal of 
48,198 purchasers, only 63 are available as purchasers in 
annual volumes of $600,000 and more, and set forth statis¬ 
tical data showing the range of price differentials granted 
to dealers of various sizes as well as statistics showing the 
decline of the market position of independent dealers and 
the growth of these large purchasers, and the relationship 
between such differentials and such decline and growth, 
respectively (Joint App., p 

The Commission also found, in its Statement of Basis 
and Purpose (Joint App. —), that only these 63 purchasers 
are available to buy tires in multiple carload quantities in 
any substantial degree; that “a multiple-carload quantity 
is rejected as a limit under the quantity-limit proviso . . . 
for the same reason that it is rejected as a limit for freight 
rate differentials . . . because they are rendered unjustly 
discriminatory and promotive of monopoly by the fewness 
of available shippers and consignees of multiple-carloads.” 
(Emphasis supplied) (Joint App., p. —), and that there¬ 
fore the carload quantity is the quantity upon which the 
maximum differential on account of quantity should be 
granted. The Commission also set forth statistics sub¬ 
stantiating this finding (Joint App., p. -^). 

III. Types of Discoxmts 

There are two types of purchasers of tires for resale, 
namely cost-plus purchasers and annual volume purchasers. 
The former customarily purchase private brand tires from 
manufacturers at cost plus a specified percentage of cost. 
These cost-plus purchasers „are among the largest in the 
industry (Joint App., p.'^- 3 ). Annual volume purchasers 
receive a combination of discounts (Joint App., p.j/^J. 
Three of these discounts, the dealer discount, volume bonus, 
and super bonus, varv directly with volumes purchase# per 
year (Join * AppVffi —)• Three others, the trade, jeasb, 
and wholesaler discounts, remain constant, the trad^ dis¬ 
count being granted to all annual volume purchasers, j One 
of the issues herein is whether the differentials granted 
to the large purchasers are on account of the quantities 
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purchased, or on account of the method by which tires and 
tubes are sold or delivered. 

STATUTES INVOLVED 

Section 2(a) of the Clayton Act (Act of Oct. 15, 1914, 
c. 323, § 2, 38 Stat. 730; June 19, 1936, c. 592, $ 1, 49 Stat. 
1526; 15 U.S.C. § 13[a]), which provides in part: 

That it shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade 
and quality, where either or any of the purchases in¬ 
volved in such discrimination are in commerce, where 
such commodities are sold for use, consumption, or 
resale within the United States or any Territory 
thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction of the 
United States, and where the effect of such discrimina¬ 
tion may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any per¬ 
son who either grants or knowingly receives the bene¬ 
fit of such discrimination, or with customers of either 
of them: Provided , That nothing herein contained 
shall prevent differentials which make only due allow¬ 
ance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or 
quantities in which such commodities are to such pur¬ 
chasers sold or delivered: Provided, however, That the 
Federal Trade Commission may, after due investiga¬ 
tion and hearing to all interested parties, fix and estab¬ 
lish quantity limits, and revise the same as it finds 
necessary, as to particular commodities or classes of 
commodities, where it finds that available purchasers 
in greater quantities are so few as to _render_di.ffeTj: 
entials on account~ther eot' u njustly discriminatory or 
promotive of monopoly in an y line of commerce; a nd 
the foregoing shall then not be construed to permit 
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differentials based on differences in quantities greater 
than those so fixed and established.... 

I 

Sections 6(a), 6(b) and 6(f) of the Federal Trade Com¬ 
mission Act (Act of Sept. 26, 1914, c. 311, § 6, 38 Stat. 721, 
15 U.S.C. § 46): | 

The Commission shall also have power— 

(a) To gather and compile information concerning, 
and to investigate from time to time the organization, 
business, conduct, practices, and management of any 
corporation engaged in commerce, excepting bapks 
and common carriers subject to the Act to regulate 
commerce, and its relation to other corporations and 
to individuals, associations, and partnerships. 

(b) To require, by general or special orders, Cor¬ 
porations engaged in commerce, excepting banks ^ind 
common carriers subject to the Act to regulate com¬ 
merce, or any class of them, or any of them, respec¬ 
tively, to file with the commission in such form as |the 
commission may prescribe annual or special, or bbth 
annual and special, reports or answers in writings to 
specific questions, furnishing to the commission such 
information as it may require as to the organization, 
business, conduct, practices, management, and relation 
to other corporations, partnerships, and individuals 
of the respective corporations filing such reports!or 
answers in writing. Such reports and answers sljall 
be made under oath, or otherwise, as the commission 
may prescribe, and shall be filed with the commission 
within such reasonable period as the commission may 
prescribe, unless additional time be granted in any 
case by the commission. 

(f) To make public from time to time such portions 
of the information obtained by it hereunder, except 
trade secrets and names of customers, as it shall de^m 
expedient in the public interest; and to make annual 
and special reports to the Congress and to subihit 
therewith recommendations for additional legisla- 
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tion; and to provide for the publication of its reports 
and decisions in such form and manner as may be best 
adapted for public information and use. 

Sections 4(b), 7(c), 7(d) and 8(b) of the Administrative 
Procedure Act, Act of June 11, 1946, c. 324 § 2, 60 Stat. 
347, as amended by Act of August 8, 1946, c. 870, Title III, 
§ 302, 60 Stat. 918; August 10, 1946, c. 951, Title VI, § 601, 
60 Stat. 993; March 31, 1947, c. 30, $ 6(a), 61 Stat. 37; 
June 30, 1947, c. 163, Title II, § 210, 61 Stat. 201; March 
30, 1948, c. 161, Title III, $ 301, 62 Stat. 99; 5 U.S.C. § 1001 
et seq. 

Sec. 4. (Act of June 11, 1946, c. 324, §4, 60 Stat. 
238, 5 U.S.C., § 1003) Except to the extent that there 
is involved (1) any military, naval, or foreign affairs 
function of the United States or (2) any matter relat¬ 
ing to agency management or personnel or to public 
property, loans, grants, benefits, or contracts— 

(b) Procedures.—After notice required by this sec¬ 
tion, the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their 
basis and purpose. Where rules are required by 
statute to be made on the record after opportunity for 
an agency hearing, the requirements of sections 7 
and 8 shall apply in place of the provisions of this 
subsection. 

Sec. 7. (Act of June 11, 1946, c. 324, §7, 60 Stat. 
241, 5 U.S.C., § 1006) In hearings which section 4 
or 5 requires to be conducted pursuant to this section 

(c) Evidence.—Except as statutes otherwise pro¬ 
vide, the proponent of a rule or order shall have the 
burden of proof. Any oral or documentary evidence 
may be received, but every agency shall as a matter of 


policy provide for the exclusion of irrelevant, ibima- 
terial, or unduly repetitious evidence and no sanction 
shall be imposed or rule or order be issued except!upon 
consideration of the whole record or such portions 
thereof as may be cited by any party and as supported 
by and in accordance with the reliable, probative, and 
substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. In rule makiijig or 
determining claims for money or benefits or applica¬ 
tions for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or p^rt of 
the evidence in written form. 

(d) Record.—The transcript of testimony and ex¬ 
hibits, together with all papers and requests filed in 
the proceeding, shall constitute the exclusive record 
for decision in accordance with section 8 and, uponj pay¬ 
ment of lawfully prescribed costs shall be made Avail¬ 
able to the parties. Where any agency decision jrests 
on official notice of a material fact not appearing ih the 
evidence in the record, any party shall on timely re¬ 
quest be afforded an opportunity to show the contrary. 

Sec. 8. (Act of June 11, 1946, c. 324, §8, 60 Stat. 
242, 5 U. S. C., § 1007) In cases in which a hearing is 
required to be conducted in conformitv with i sec¬ 
tion 7— * j 


(b) Submittals and decisions.—Prior to each recom¬ 
mended, initial, or tentative decision, or decision jipon 
agency review of the decision of subordinate officers 
the parties shall be afforded a reasonable opportunity 
to submit for the consideration of the officers pajrtici- 
pating in such decisions (1) proposed findings and! con¬ 
clusions, or (2) exceptions to the decisions or recom¬ 
mended decisions of subordinate officers or to tenta¬ 
tive agency decisions, and (3) supporting reason$ for 
such exceptions or proposed findings or conclusions. 
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The record shall show the ruling upon each such find¬ 
ing, conclusion, or exception presented. All decisions 
(including initial, recommended, or tentative decisions) 
shall become a part of the record and include a state¬ 
ment of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues 
of fact, law, or discretion presented on the record; and 
(2) the appropriate rule, order, sanction, relief, or de¬ 
nial thereof. 

STATEMENT OF POINTS 

1. The District Court erred in holding that Quantity- 
Limit Rule 203-1 is not supported by the findings required 
by the quantity-limit proviso of Section 2 of the Clayton 
Act. 

2. The District Court erred in failing to hold that appel¬ 
lees were not entitled to a formal hearing with determina¬ 
tion on the record, of the type provided for by Sections 
7 and 8 of the Administrative Procedure Act. 

3. The District Court erred in failing to hold that Quan¬ 
tity-Limit Rule 203-1 has a rational basis) in fact and is not 
arbitrary and capricious. 

4. The District Court erred in failing to hold that the 
pleadings in these cases present no genuine issue of ma¬ 
terial fact. 

5. The District Court erred in granting appellees’ motion 
for summary judgment. 

SUMMARY OF ARGUMENT 

I. The Commission, in its Statement of Basis and Pur¬ 
pose accompanying Quantity-Limit Rule 203-1, reviewed 
the long established policy of the Interstate Commerce Com¬ 
mission in establishing a carload as the maximum quantity 
on which freight rate differentials may be allowed. The 
Commission then stated with respect to quantity discounts 
“a multiple carload is rejected as a limit . . . for the 
same reason that it is rejected as a limit for freight rate 
differentials . . . [MJultiple carload rates . . . are 
rendered unjustly discriminatory and promotive of mo¬ 
nopoly by the fewness of available shippers and consignees 


of multiple carloads.’’ The Commission set forth statistical 
data showing that purchasers of multiple carloads ire ob¬ 
jectionably few in fact, and concluded that only the 63 pur¬ 
chasers with annual volumes of $600,000 and more! could 
buy in multiple carload quantities in any substantial degree. 
It was not necessary that the foregoing findings be j desig¬ 
nated as such by the Commission. 

II. The Commission conducted an extensive investigation 
and held an informal hearing in which interested parties 
submitted voluminous written data, views and arguments 
and argued orallv thereon. The Commission followed the 
rule-making procedures prescribed by Section 4 of the 
Administrative Procedure Act. It is clear that th^ Com¬ 
mission was not required to conduct a formal hearing, with 
determination on the record, in conformity with Sections 
7 and 8 of said Act. 

The legislative history of the proviso shows that the re¬ 
quirement of a formal hearing was stricken from the jHouse 
Committee’s version of the proviso in the conference of 
the Senate and House Committees. Also, the original draft 
of the proviso would have established by legislative 'enact¬ 
ment a carload quantity as an absolute quantity j limit, 
thereby reflecting the attitude of Congress that the Estab¬ 
lishment of a quantity limit is a quasi-legislative function 
in the strictest sense. 

If Congress had intended to require a formal hearing in 
connection with the establishment of quantity limits, it 
would have used language to that effect, as it has in jother 
statutes. 


An early draft of the Administrative Procedure Act pro¬ 
vided that where a statute specifically requires a hearing 
in connection with promulgation of a rule, formal hearings 
shall be held. At the specific request of the Department of 
Agriculture, this requirement was deleted in favor of the 
present requirement of a formal hearing on the record only 
if the rule is required by statute to be made on the record. 

In rule making proceedings involving property rights, 
the courts will read into a statute a requirement of a hear¬ 
ing and determination on the record only in rate making 
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and other cases involving the confiscation of property of a 
public utility or common carrier. The instant cases do not 
involve confiscation, nor do they involve public utilities or 
common carriers. The effect of the order herein is much 
less drastic than the order in American Trucking Associa¬ 
tions, Inc., et al. v. United States et al., 344 U.S. 298 (1953), 
which was declared valid by the Supreme Court “even if 
its effect is to drive some operators out of business.” In 
the instant cases, only one appellee alleges that the rule 
will force him out of the tire business. He manufactures 
inner tubes, the sale of which amounts to 12 percent of his 
total sales. 

The Commission had no choice but to conduct an informal 
hearing, for appellees, in submitting the information called 
for by the Commission’s resolution, specifically stated that 
it contained trade secrets and w*as subject to all the restric¬ 
tions imposed by law upon its disclosure. Section 6(f) of 
the Federal Trade Commission Act prohibits the Commis¬ 
sion from disclosing trade secrets and the names of cus¬ 
tomers contained in information which it has obtained 
under said section. 

III. Quantity-Limit Rule 203-1 has a rational basis in fact 
and is not arbitrary and capricious. The differentials 
granted to the 63 largest purchasers of tires and tubes are 
unjustly discriminatory against purchasers of smaller 
quantities and promotive of monopoly. Only 63 of a total 
of 48,198, or about 13/100 of 1%, are available as purchasers 
in annual volumes of $600,000 and more. These 63 pur¬ 
chasers obtained differentials ranging from 26% to 30.5%, 
as compared with differentials of 0% to 18.5% granted 
to all other purchasers. In 1926, when such a differential 
was first granted, the smaller purchasers sold about 90% 
of all replacement tires, but in 1947 supplied only about 
52% of such volume. The 63 largest purchasers did about 
30% of the total replacement tire business in 1947 and, 
on the average, have ranged from 163 to 5150 times larger 
than the tire dealers who purchased less than $100,000 of 
tires per year. The number of tire manufacturers has de¬ 
clined from 100 in 1926 to 21 in 1947, and the 7 largest did 
approximately 86.3% of the total business in 1947. 
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In Federal Trade Commission v. Morton Salt Company , 
334 TJ. S. 37 (1948) it was held that the annual volume dis¬ 
counts and the carload discounts granted by sellers of salt 
had lessened and injured competition among purchasers. 
Justices Jackson and Frankfurter disagreed as to the) car¬ 
load discounts, but agreed that annual volume discounts re¬ 
duced costs to the few [54 out of 4040] only, and that on 
a basis which ultimately is their size. Justice Jackson) said 
that it is almost inevitable that the volume differentials 
between the large number of small merchants and the $mall 
number of very large merchants accelerates the trend off the 
former toward extinction and the latter toward monopoly. 
The volume differentials in the Morton Salt case were 
smaler than those granted in the tire industry and the Hum¬ 
ber of large dealers was relatively greater than in the tire 
industry. j 

In concluding that greater-than-carload (multiple j car¬ 
load) differentials are unjustly discriminatory and pr<)mo- 
tive of monopoly the Commission drew on the experience of 
the Interstate Commerce Commission for more than half 
a century. The soundness of the principle was recog¬ 
nized by the Supreme Court as early as 1892. The Com¬ 
mission also drew on its own experience, as well as th^t of 
the Interstate Commerce Commission, in concluding j that 
discounts based on volume of transactions over a period 
of time are arbitrary and that those based on single trans¬ 
actions are not. The Commission also refererd to the afyove- 
mentioned statement of Justice Jackson in the Morton Salt 
case. The Commission also found, and supoprted the jfind- 
ing by statistical data, that only the 63 purchasers who now 
receive unjustly discriminatory differentials are available 
to purchase in multiple-carloads in any substantial decree. 

In finding that the differentials granted to the 63 laiigest 
purchasers are on account of quantity, the Commission set 
forth statistics showing a high degree of correlation) be¬ 
tween the volumes purchased and the differentials grafted. 
Among the discounts received by annual volume purchasers 
are dealer, volume, and “super bonus” discounts, all of 
which are graduated in proportion to volumes purchased. 
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In other industries, “methods” differentials are not gradu¬ 
ated according to volume, but remain constant. Justice 
Jackson stated in the Morton Salt case that annual volume 
discounts reduce costs to the few only, on a basis which ulti¬ 
mately is their size. The majority of the court stated that, 
functionally, they were not available to all purchasers. 

Differentials granted to purchasers under cost-plus con¬ 
tracts are on account of quantity, and not on account of 
method. They vary directly with volume, and merely in¬ 
corporate and extend to admittedly larger purchasers, a 
pricing structure which is based on volume. The Court of 
Appeals for the Sixth Circuit has found that differentials 
granted to a purchaser of tires under a cost plus contract 
are on account of quantity and not on account of method. 
The Goodyear Tire & Rubber Co . v. Federal Trade Commis¬ 
sion, 101 F. 2d 620, 624 (1939), cert. den. 308 U. S. 557. 

The cost-plus appellees are large operators of retail chain 
stores and gas stations. The Court of Appeals for the 
Fifth Circuit has characterized as quantity discounts those 
discounts which are based upon the gross amount of pooled 
purchases by a chain. American Can Co. v. Bruces Juices, 
Inc., 187 F. 2nd 919 (5th Cir. 1951), cert, dismissed 342 
U. S. 875. 

Quantity-Limit Rule 203-1 does not preclude a person who 
gives or receives differentials from defending and justify¬ 
ing that part of the differential that may be justified by the 
method in which tires are sold or delivered. Commingling 
such differentials in cost-plus contracts does not preempt 
the Commission of its authority to establish quantity limits. 

The legislative history of the quantity-limit proviso 
shows that it was intended to be applied to cost plus pur¬ 
chasers of tires. The House Committee report and a co¬ 
sponsor of a bill made specific reference to the Goodyear 
case, supra, and the latter referred to the fact that Sears- 
Roebuck always purchased in quantity lots. 

There can be no doubt that 63 purchasers are “few” 
within the meaning of the quantity limit proviso. These 
amount to 0.13% of all purchasers of tires and tubes. In 
the Morton Salt case, Justice Jackson referred to 1.34 per 
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cent of purchasers as being 4 ‘ few. ’ ’ In American Ccm po. v. 
Bruces Juices, Inc., supra, it w T as stated that 1% of the total 
number of purchasers is few. This interpretation is iiji con¬ 
formity with the purpose for which the quantity limit pro¬ 
viso and Section 2(a) of the Clayton Act were enacted. 
That section was enacted for the purpose of preventing in 
its incipiency the growth of monopoly. Section 2 qf the 
Sherman Act prohibits monopolies themselves. 

Only the 63 largest purchasers can buy tires in multiple 
carload quantities in a substantial degree. The Corjamis- 
sion’s inference from its statistical data with respect to 
this matter is supported by data submitted by the National 
Association of Independent Tire Dealers. 

The Commission’s statistics are accurate and their sta¬ 
tistical methods reliable. The Commission conscientiously 
studied not only appellees’ data, views and argument^, but 
also the information secured in its investigation, as wjsll as 
the files of many investigations of the tire industry and the 
reports of Congressional committees and government agen¬ 
cies. 

There is no basic disagreement as to the pertinent statis¬ 
tics employed by the Commission. Dr. Leigh’s affidavit, 
attached to appellees’ cross motion for summary judgment, 
admits that there are only 63 purchasers of tires from man¬ 
ufacturers annually in volume of $600,000 and more, j Dr. 
Leigh’s inclusion of others who allegedly purchase ^rom 
distributors is erroneous, in that such purchasers do not re¬ 
sell the tires, or for some other reason do not qualify as 
purchasers. Even if there were the 103 available jpur- 
chasers asserted by appellees, they w T ould still be “few'’, 
especially if appellees are correct that there are 98,000 
purchasers of tires rather than 48,198 as found by! the 
Commission. Alio, appellees’ contention that dealers Jiave 
not lost a share of the market, but that it merely appears 
so because of the reclassification of dealers, is fallacious. 
Private brand merchandisers have increased their share of 
the market from 5% in 1926 to over 30% in 1947. “inde¬ 
pendent service station operators” have increased iheir 
share from 13.4% in 1937 to 21.6% in 1947. 


i 
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Appellees’ contention that there are between 4,000 and 
16,000 purchasers available to purchase in quantities 
greater than 20,000 pounds is premised on the allegation 
that a carload of tires weighs more than 20,000 pounds. 
However, the 20,000 pound figure is accepted in the trade 
and there is no question tha the Commission was establish¬ 
ing a carload limit. 

IV. There is no dispute as to the procedures employed 
by the Commission. The question whether the rule is 
arbitrary and capricious does not raise issues of fact. 
“Generally speaking, judicial review of administrative 
orders is limited to determining whether errors of law have 
been committed. ,, Scripps Howard Radio , Inc. v. FCC, 316 
U. S. 4, 10. It has been held that the Commission cannot 
shift to the courts in subsequent contempt proceedings “the 
very fact questions of injury to competition, etc., which the 
Act requires the Commission to determine ...” Morion 
Salt case, supra. There is no dispute as to the manner 
in which large purchasers buy tires. Whether the lan¬ 
guage of a statute has been properly applied to a given 
factual situation is a question of law. Appellees’ allega¬ 
tions of injury merely vest jurisdiction in the District 
Court, and present no genuine issue of material fact. The 
Commission’s statistics are accurate and reliable and there 
is no serious dispute as to the basic and pertinent facts. 

ARGUMENT 

I. The Commission Made the Findings Required by the Quan¬ 
tity-Limit Proviso of Section 2 of the Clayton Act 

The quantity-limit proviso of section 2(a) of the Clayton 
Act authorizes the Commission to establish quantity limits 
where it finds, “that available purchasers in greater quan¬ 
tities are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of monopoly 
in any line of commerce . . .”. The court below held that 
the Commission did not make this finding with respect to 
purchasers in quantities greater than a carload. It is con¬ 
ceded that this finding does not appear in the Commis¬ 
sion’s formal findings, which appear at page /? of the 


Joint Appendix. However, it is obvious from a reading of 
the Statement of Basis and Purpose that the Commission 
made this finding, on pages and of the j Joint 
Appendix. The Commission there reviewed the long-es¬ 
tablished policy of the Interstate Commerce Commission in 
establishing a carload as the maximum quantity on jwhich 
quantity freight rate differentials may be allowed. | The 
Commission then stated with respect to quantity discounts 
(Joint App. p. ): 

A multiple-carload quantity is rejected as a j limit 
under the quantity-limit proviso for the same reason 
that it is rejected as a limit for freight rate differ¬ 
entials. As has been pointed out above, multiple-car^ 
load rates have not been authorized because they are 
rendered unjustly discriminatory and promotive of 
monopoly by the fewness of available shippers and 
consignees of multiple carloads. 

In the above-quoted language, the Commission found that 
available purchasers in quantites greater than a carload 
(multiple carloads) are rendered (in the very words qf the 
proviso) ,“ r< unjustly discriminatory and promotive of mo¬ 
nopoly’ ’ by the fewness of available shippers andj con¬ 
signees of multiple carloads. 

The Commission then set forth statistical data showing 
that purchasers of multiple carloads are objectionably few 
in fact, and related its finding as to carload purchasers to 
its first formal finding to the effect that available j pur¬ 
chasers in annual dollar volumes of $600,000 and morq are 
so few as to render differentials on account thereof un¬ 
justly discriminatory and promotive of monopoly (.jjoint 
App. p. ). (These statistics are discussed in Section 
III, infra.) The Commission concluded that only tljie 63 
purchasers with annual volumes of $600,000 and more could 
buy in multiple-carload quantities in any substantial de¬ 
gree (Joint App. ). 

The fact that the finding quoted above was not set forth 
in the formal findings designated as such by the Commission 
does not invalidate Quantity-Limit Rule 203-1. It is blear 
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that findings of an administrative agency need not be des¬ 
ignated as such. In Meeker and Company v. Lehigh Valley 
Railroad Company, 236 US 412 (1915), the Interstate Com¬ 
merce Commission had interwoven its findings of fact with 
other matter under a statute which required the Commis¬ 
sion to make “findings of fact”. The Court held that al¬ 
though the findings were interwoven with other matter and 
were not expressed in terms which courts generally employ 
in making findings of fact, there was no difficulty in sepa¬ 
rating the findings from the other matter or in fully under¬ 
standing them. It was held in Johnston Seed Company et 
al. v. United States et al., 191 F. 2d 228 (10 Cir. 1951), and 
in American Trucking Associations, Inc. et al. v. United 
States et al., 101 F. Supp. 710 (N.D. Ala., S.D., 1951), aff’d. 
344 U.S. 298 (1953), that the Interstate Commerce Com¬ 
mission is not required to make formal findings of fact 
in separately numbered paragraphs in the manner required 
by Rule 52 of the Federal Rules of Civil Procedure. See 
also United States et al. v. Pierce Auto Freight Lines, Inc. 
et al., 327 U.S. 512, 531 (1946). 

The Supreme Court has also held that where a statute 
requires the Interstate Commerce Commission to set forth 
its conclusions in its reports, the report may be read as a 
whole to ascertain whether it contains the required conclu¬ 
sions. United States et al. v. Louisiana et al., 290 U.S. 70, 
80 (1933). 

Moreover, this court has held that the word “finds” as 
used in a section of the Civil Aeronautics Act means “be¬ 
lieves”. Eastern Airlines, Inc. v. CAB, 93 App. D.C. 342, 
185 F. 2d 426 (C.A. D.C., 1950). As thus construed, it 
certainly does not connote the requirement of formal find¬ 
ings. 

There can be no doubt that the Commission’s report, 
read as a whole, contains the required findings, particularly 
since the findings are in the very words of the quantity- 
limit proviso. 
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II. The Commission Was Not Required to Hold a Formal Hear¬ 
ing With Determination on the Record of the Type Pro¬ 
vided for by Sections 7 and 8 of the Administrative^ Pro¬ 
cedure Act, and Its Action in Conducting Informal ^Rule- 
Making Proceedings in Conformity With Section 4 of 
Said Act Was Proper. 

The Court below granted appellees’ motion for suminary 
judgment on the grounds that the Commission did not 
make the findings required by the quantity-limit proviso. 
The other issues, not reached by the court below, are brjiefed 
herein for the purpose of demonstrating that the decision 
of the District Court cannot be affirmed on any grounds. 
The first of such issues is set forth in the heading above. 

In conducting its proceedings leading up to the pro¬ 
mulgation of Quantity-Limit Rule 203-1, the Commission 
followed the procedures prescribed by Section 4 (5 TJ|.S.C. 
Sec. 1003) of the Administrative Procedure Act. 2 Seption 
4 also provides that where rules are required by statute to 
be wade on the record after opportunity for an agency 
hearing, the requirements of sections 7 and 8 of the j Act, 
relating to a formal hearing with determination oni the 
record, shall apply in place of the provisions of section 4. 

The legislative history of the quantity-limit projviso, 
judicial precedents, and comparison with other statutes 
clearly establish that Congress intended that the Commis¬ 
sion, in establishing quantity limits, should employ the [type 
of informal rule-making proceedings set forth in section 4 
of the Administrative Procedure Act. 

1. Legislative History of the Quantity-Limit Proviso j 

i 

The legislative history of the quantity-limit proviso! dis¬ 
closes that the requirement of a formal, adjudicatorv-!type 
hearing was stricken from the House Committee’s version 
of the proviso in the Conference of the Senate and H^use 
_ [ 

2 The thoroughness of the Commission’s investigation and the 
fairness of the hearing conducted by it are demonstrated bv the 
factual review of the proceedings, set forth in the affidavit of 
Robert M. Parrish, Secretary of the Commission (Joint Kpp., 







Committees. The House Committee version of the proviso 
read as follows: 

. . . Provided, however, that the Federal Trade Com¬ 
mission after due investigation and hearing to all 
interested parties, following insofar as applicable the 
procedure and subject to the recourse of the courts, 
provided in section 11 of this Act, may issue an order 
fixing and establishing quantity limits and revising 
the same as it finds necessary, as to commodities or 
particular classes of commodities. . . . (Emphasis sup¬ 
plied). H. R. 8442, 74th Cong. 2nd Sess. 

Section 11 of the Clayton Act provides for adjudicatory, 
or formal, type hearings in the enforcement of Federal 
Trade Commission cease and desist orders, among others. 

The Senate version of the bill contained no provision for 
formal hearings. When the bill emerged from conference 
of the two committees, it contained the Senate version of 
the quantity-limit proviso, and read as it stands today, 
without anv reference to Section 11 or to formal hearings. 
The deletion of the requirement of adjudicatory-type hear¬ 
ings clearly establishes the Congressional intent that only 
informal rule-making proceedings be conducted in estab¬ 
lishing quantity limits. 

Reference to the origin of the quantity-limit proviso 
further evidences the intent of Congress that the Federal 
Trade Commission’s function in establishing quantity limits 
should be quasi-legislative in nature, requiring only in¬ 
formal rule-making procedures. The original draft of the 
proviso would have established, by legislative enactment 
and without delegation of any quasi-legislative function, 
a carload quantity as an absolute quantity-limit. The orig¬ 
inal draft read: “The foregoing shall not be construed to 
permit differentials based on differentials in quantities 
greater than carload lots.” (Hearings before the Com¬ 
mittee on the Judiciary on H.R. 8442, et al., 74th Cong. 1st 
Sess. (July, 1935) pp. 24-28.) However the “carload 
amendment was thereafter discarded as impracticable of 
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application to all industries by legislation, and a proviso 
empowering the Federal Trade Commission to establish 
quantity limits was substituted therefor. 

It is clear from the foregoing that Congress considered 
the establishment of quantity limits a quasi-legislative 
function in the strictest sense with none of the characteris¬ 
tics of a quasi-judicial function. Also, it is reasonable to 
assume that Congress knew, at the time it enacted the Quan¬ 
tity-limit proviso, that the use of informal rule-makin# pro¬ 
ceedings in performing this type of function had been 
approved by the Supreme Court. See Norwegian Nitrogen 
Products Company v. United States, 288 U.S. 294 (1|933). 

2. Comparison with Other Statutes 

| 

If Congress had intended to require a procedure contrary 
to the one clearly indicated by the foregoing legislative 
history of the quantity-limit proviso, it would have! spe¬ 
cifically stated, as it has in other statutes, that there! be a 
hearing on the record. See for example, Food, DruQ and 
Cosmetics Act, Act of June 25, 1938, c. 675 § 701, 52 jStat. 
1055, 21 U.S.C. $ 371; Agricultural Marketing Agreements 
Act, Act of May 12, 1933, c. 25, Title 1, § 8c, 49 Statj 753, 
7 U.S.C. § 608. * 

The Food, Drug and Cosmetics Act provides that the 
Federal Security Administrator in issuing rules with re¬ 
spect to standards, “shall base his order only on substan¬ 
tial evidence of record at the hearing.’’ 

The Agricultural Marketing Agreement Act provides that: 

“After such notice and opportunity for hearing, the 
Secretary of Agriculture shall issue an order if he 
finds, sfnd sets forth in such order, upon the evidence 
introduced at such hearing—” 

I 

3. Legislative History of the Administrative Procedure Act 

The legislative history of the Administrative Procedure 
Act (Act of June 11, 1946, c. 324, $ 2, 60 Stat. 347, 5 TJ.S.C. 
§§1001, et seq.) demonstrates that in enacting that Act 
Congress distinguished between statutes which merel^ use 
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the word “hearing” and those which specifically require 
a hearing on the record. An early Senate bill provided 
that where a statute specifically requires a hearing in 
connection with promulgation of a rule, formal hearings 
shall be held (S. 674, 76th Cong. 2nd session). 

In testifying on this requirement Mr. Ashley Sellers, 
of the Office of the Solicitor, Department of Agriculture, 
stated that a number of statutes now require that hearings 
be held before the making of rules, but that with very few 
exceptions to his knowledge, the statutes contemplate 
merely that interested persons shall be given an oppor¬ 
tunity to express their views concerning the subject matter 
of the proposed rules. (Page 78 of hearings on S. 674, 
76th Cong., 2nd Session) 

The above-mentioned requirement of a hearing on the 
record, when the statute merely requires a hearing, w-as 
thereafter deleted in favor of the present requirement of 
a formal hearing on the record only if the rule is required 
bv statute to be made on the record. 

4. There is no Constitutional Requirement that the Com¬ 
mission make a Determination on the Record in Estab¬ 
lishing Quantity Limits. 

In rule-making proceedings involving property rights, the 
Courts will read into a statute a requirement of a hearing 
and determination on the record only in rate-making and 
other cases involving the confiscation of property of a 
public utility or common carrier. 3 

The Supreme Court has distinguished between different 
kinds of property rights, holding that a determination on 
the record is required in rate-making proceedings because 
there the constitutional question of confiscation of large 
capital investment is involved, the public utility being re¬ 
quired by law to serve the public, while in proceedings 
involving other types of property rights those considera- 

3 Cases involving civil liberties are distinguishable. See St. 
Joseph’s Stockyard Co. v. United States, 298 U.S. 38, 77 (1936); 
Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). 



tions are not present and there is therefore no right fo a 
determination on the record. Yakus v. United States, |321 
U.S. 414 (1944); American Trucking Associations, Inc., 
et al. v. United States, et al., supra; Eastern Airlines, Inc . 
v. CAB, supra, and other cases hereinafter reviewed. 

In the Yakus case, the Supreme Court distinguished ceil¬ 
ing price regulations from orders fixing public utility rafces, 
stating that the former is not open to the objection that 
petitioners are compelled to serve the public as in the cjase 
of a public utility. 

In the American Trucking case, the Interstate C6m- 
meree Commission, after holding hearings, issued a regula¬ 
tion abolishing trip-leasing, i.e., the practice whereby a 
certificated carrier hired a non-certifieated carrier to oper¬ 
ate over its routes on a one-trip basis. The carriers Con¬ 
tended that the Commission had violated Sections 7 an^l 8 
of the Administrative Procedure Act, relating to formal 
rule-making and adjudicatory proceedings. The Court i re¬ 
jected this contention, pointing out that said Section!* 7 
and 8 apply only to proceedings required by statute to! be 
made on the record, and that the applicable section of jthe 
Interstate Commerce Act did not require a record j or 
hearing (pages 319, 320). 

The Court distinguished “between the scope of a hearing 
required in rate-making proceedings and those held in rela¬ 
tion to general rule-making . . (footnote 19, page 3j21; 
and see page 320). 

The Court also discussed the claim of appellants that ^he 
order was confiscatory, since its effect was to drive sc|me 
operators out of business. The Court held that the fjact. 
that the value of some going concerns may be affected does 
not support a claim under the Fifth Amendment if the rules 
and the Act be related to evils in commerce which the 
federal power may reach (page 322). 

i 

It is immaterial that the statute involved in the Amer¬ 
ican Trucking case did not specifically provide for a hearing 
of any kind. If the Constitution requires that a fonjnal 
hearing on the record be held, such a requirement willj be 
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read into the statute even though the statute does not pro¬ 
vide for a hearing. The Japanese Immigrant case, 189 XT. S. 
86, 101; Wong Yang Sung v. McGrath, 339 U. S. 33; per 
curiam opinion in Riss & Company v. United States, 341 
U. S. 907, reversing 96 F. Supp. 452 (W. D. Mo. 1950). The 
Supreme Court’s refusal to read such a requirement into 
the statute in the American Trucking case is dispositive of 
the question here, particularly in view of the Court’s con¬ 
sideration of the confiscation question in the American 
Trucking case. 

Eastern Airlines, Inc. v. Civil Aeronautics Board et al., 
supra, decided by this Court, is directly in point. There 
the Civil Aeronautics Board was authorized by the Civil 
Aeronautics Act to exempt airlines from the requirements 
of the Act in certain respects “if it finds” the existence of 
certain conditions. The Board granted Capital Airlines 
an exemption from the requirements of the Act insofar as 
such requirements would otherwise prevent Capital from 
engaging in certain transportation. The Board did not 
hold an oral hearing, but acted on verified pleadings sub¬ 
mitted by Capital and by Eastern Airlines, which had op¬ 
posed Capital’s application. On appeal to this Court, 
Eastern contended that the Board’s proceedings were in¬ 
valid in that they did not conform to the requirements of 
sections 5, 7, and 8 of the Administrative Procedure Act. 
In rejecting this contention, this Court stated that the 
words “if it finds” mean little more than “if it believes,” 
and that “the proceedings were all the law requires and 
more.” 

This Court also dismissed as inapplicable the rule that 
the Administrative Procedure Act must be followed where 
a hearing is necessary to the protection of constitutional 
rights, even though no act of Congress requires a hearing. 
The Court stated that Eastern was complaining of damage 
by competition allegedly made possible by unauthorized 
administrative action, and that the Constitution does not 
guarantee protection against such damage (citing cases). 

The Federal Trade Commission in issuing Quantity- 
Limit Rule 203-1, conducted a much more extensive and 
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comprehensive proceeding than did the Civil Aeronautics 
Board in the Eastern Airlines case. The Commission con¬ 
ducted an extensive investigation, permitted interested par¬ 
ties to submit written data, views and arguments and writ¬ 
ten rebuttal data, views and argument, and also heard joral 
argument without limitation as to time or subject matter. 
Further, appellees in the instant cases, like Eastern Airlines 
in its case, are complaining of damage by way of competi¬ 
tion. The holding of this Court on that point in the East¬ 
ern Airlines case is equally applicable here. 

This Court has recently held, in Logansport Broadcast¬ 
ing Corporationx. United States, App. D.C. 210 F. 2d (O.A., 
D.C. 1954), that sections 7 and 8 of the Administrative 
Procedure Act do not apply to proceedings of the Federal 
Communications Commission relating to a nation-wide j sys¬ 
tem of allocating television frequencies, even though, i‘the 
system ■would vitally affect later individual adjudications”. 
Under the Commission’s plan the actual assignment off tel¬ 
evision channels to operators is by application, but all ap¬ 
plications for licenses not conforming to the over-all blan 
are automatically dismissed. The Court held that rule- 
making is not transformed into adjudication merely be¬ 
cause the rule adopted may be determinative of specific sit¬ 
uations arising in the future. 

In Highland Farms Dairy v. Agnew et al., 16 F. Siipp. 
575 (E.D. Va., 1936), aff’d 300 U.S. 608 (1937), the Su¬ 
preme Court upheld an order of the Virginia State Milk 
Commission, establishing a marketing area and fixing min¬ 
imum prices on milk. The Court held that the Milk Com¬ 
mission was justified in taking into consideration not ionly 
the facts presented at the public hearing, but those which 
came to it subsequently from interested parties or were 
disclosed by its own investigation into the facts and th<js lit¬ 
erature bearing upon the subject (pp. 586-587). 

Norwegian Nitrogen Products Company v. United States, 
288 U.S. 294 (1933) is directly in point in several resptets, 


although it should be mentioned that the Court stated that 
the function of the Tariff Commission, whose proceedings 
were under review in that case, were advisory only. How- 
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ever, it is submitted that this was far from being the grounds 
upon which the Supreme Court based its decision. In the 
first place, the reference to the advisory functions of the 
Tariff Commission is but a brief statement in a lengthy 
opinion in which the Court set forth in great detail its rea¬ 
sons for declaring lawful the procedure followed by the 
Tariff Commission. Secondly, in several places through¬ 
out the opinion, the Court spoke of action taken by “the 
Tariff Commission and the President”. Leaving aside the 
Court’s brief reference to the advisory function of the 
Tariff Commission, the Norwegian Nitrogen case is similar 
to the instant case in several important respects, namely: 

1. The Tariff Commission held an informal hearing. 

2. The Court distinguished such hearings from the type 
required in public utility regulation involving confiscation. 

3. Like the statute in the instant cases, the Tariff Act 
prescribed two different types of hearings in connection 
■with two different functions performed by the Tariff Com¬ 
mission. In language that is equally applicable to the in¬ 
stant cases, the Court pointed out that if Congress had in¬ 
tended to require a formal hearing it would have used lan¬ 
guage similar to that used in another section of the Act, in 
which such intent was clearly spelled out (288 U. S. at 315, 
316). (Compare the quantity-limit proviso with Section 11 
of the Clayton Act.) 

4. The legislative histories of the Tariff Act and the 
quantity-limit proviso are similar with respect to the type 
of hearing required. In their earlier stages both bills 
required formal hearings, but this requirement was stricken 
in Conference (288 U.S. at 306, and this brief, p. 23, 
ante). 

5. The Tariff Commission refused to disclose informa¬ 
tion deemed confidential. 

The reasons for maintaining the confidentiality of the in¬ 
formation obtained in the Commission’s investigation are 
even more compelling in the instant cases than they were in 
the Norwegian Nitrogen case. There, non-disclosure was 
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motivated by policy considerations, while in the instant 
cases Section 6 of the Federal Trade Commission Act spe¬ 
cifically prohibits the disclosure of trade secrets and nabaes 
of customers. Moreover, four appellees (Goodrich, Good¬ 
year, Firestone and U. S. Rubber), in submitting the! in¬ 
formation called for by the Commission’s resolution, Spe¬ 
cifically stated that it contained trade secrets and was Sub¬ 
ject to all the restrictions imposed by law upon its disclosure 
(Joint App. p. ). 

Any intimation that appellees might make that tlhey 
would not have objected to the Commission securing this 
information by subpoena in a formal hearing can be| ig¬ 
nored. Appelles were interested in maintaining the confi¬ 
dentiality of the information and not in the method by 
which the information -was obtained. As stated in the Nor¬ 
wegian Nitrogen case, supra , at page 322: “Businessmen 
may exaggerate the importance of secrecy in matter^ of 
this kind. Their sensitiveness is to be reckoned wjith, 
whether it be reasonable or not.” 

The very persons who requested, even demanded, tjhat 
their information be kept confidential now complain because 
the Commission performed its duty in doing so. 

In view of all the circumstances, the Commission Vas 
clearly justified in holding an informal investigation and 
hearing, and such procedure was in conformity with ithe 
legislative intent and with all constitutional and statutory 
requirements. 

III. Quantity Limit Rule 203-1 Has a Rational Basis in Fjact 
and Is Not Arbitrary and Capricious 

In this section of the brief it will be demonstrated that 
Quantity-Limit Rule 203-1 has a rational basis in fact. This 
entails a showing that only 63 purchasers purchase tires in 
annual volumes of $600,000 and more ; 4 that the differentials 
granted to the 63 largest purchasers of tires and tubes are 
unjustly discriminatory and promotive of monopoly; that 
differentials on a quantity greater than a carload are tin- 


4 This is covered in subsection 7, infra, pp. 48, 49. 




justly discriminatory and promotive of monopoly; that the 
differentials granted to the 63 largest purchasers are on ac¬ 
count of the quantities purchased by them; that 63 pur¬ 
chasers are “few” within the meaning of the quantity 
limit proviso; that only the 63 largest purchasers are avail¬ 
able to purchase tires in quantities greater than a carload 
(multiple carload quantities) in a substantial degree; and 
that the Commission’s statistics are accurate. 

1. The Differentials Granted to the 63 Largest Purchasers 

of Tires and Tubes are Unjustly Discriminatory and 

Promotive of Monopoly 

In its first formal finding, the Commission found that 
available purchasers in annual volume of $600,000 and more 
are so few as to render differentials on account thereof un¬ 
justly discriminatory against purchasers of smaller quan¬ 
tities and promotive of monopoly. In its Statement of Ba¬ 
sis and Purpose with respect to this Finding, the Commis¬ 
sion pointed out (Joint App. ) that out of a total 
of 48,198 purchasers of rubber tires and tubes, only 63, or 
about 13/100 of 1 per cent, are available as purchasers in 
annual volumes of six hundred thousand dollars and more. 
The Commission also set forth statistical data showing the 
range of price differentials granted to dealers of various 
sizes (Joint App., p. ). This data shows that the 63 
largest purchasers, constituting about 13/100 of 1 per cent 
of the total, obtain differentials on tires for passenger cars 
ranging from 26 per cent to 30.5 per cent, as compared with 
differentials of zero per cent to 18.5 per cent granted to all 
other purchasers, and that comparable ratios exist as to 
price differentials granted to purchasers of tires for trucks 
(Joint App., p. ). 

The Commission further stated (Joint App., p. ) 
that the magnitude of such differentials is shown by the fact 
that a larger purchaser with a differential of 30 per cent can 
profitably resell tires at a price about the same as the smal¬ 
ler purchasers pay for them; that in 1926, when such a 
differential was first granted, the smalled purchasers sup¬ 
plied about 90 per cent of the physical units demanded by 


the replacement market, hut that in 1947 the dealer-distlrib- 
utors supplied only about 52 per cent of such volume 
(Joint App., p. ); that the 63 largest purchasers!did 
about 30 per cent of the total replacement tire business 
(Joint App., p. ); and that, on the average, thej 63 
largest purchasers range from 163 to 5,150 times laijger 
than the tire dealers who purchase less than $100,000 of tpes 
per year (Joint App., p. ). 

The Commission also demonstrated that there has been a 
substantial decline in the number of tire manufacturers, 
from approximately 100 in 1926 to 21 in 1947; that the 7 
largest did approximately 86.3 per cent of the total business 
in 1947. (Joint App., p. ). 

The Commission’s finding that the differentials grarjted 
large purchasers are unjustly discriminatory and promotive 
of monopoly can hardly be questioned. If judicial prece¬ 
dent is desired, it is available in Federal Trade Commission 
v. Morton Salt Co., 334 U.S. 37 (1948). In that case |the 
Supreme Court had before it for determination the immi¬ 
nence and magnitude of competitive injury from both ear- 
load discounts and annual volume discounts on salt, which 
sold in less-than-earload lots for $1.60 a case. A carload 
discount of ten cents per case was available on all but abput 
one-tenth of 1% of purchases. In addition 54 of the com¬ 
pany’s 4,040 customers received annual volume discounts 
of ten cents and fifteen cents per case, depending upon the 
volume purchased annually. 

The Commission had made a general finding that khe 
effect of both types of discounts “may be substantial!^ to 
lessen competition and to injure, destroy, and prevent com¬ 
petition’’ among purchasers, and “specific findings tjhat 
such injuries [to competition] had resulted from respond¬ 
ent’s discounts . . 

The majority of the Court sustained the Commission’s 
findings that the volume discounts had actually lessened hnd 
injured competition among purchasers. It added, however, 
that Section 2(a) of the Clayton Act “does not require fche 
Commission to find that injury has actually resulted J . . 
but only that there is a reasonable possibility that [the dis- 
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crimination] may have such an effect’ r (334 U.S. 46). The 
Court stated that “the Commission found what would ap¬ 
pear to he obvious, that the competitive opportunities 
of certain merchants were injured when they had to pay 
respondent substantially more for their goods than their 
competitors had to pay.” (Emphasis supplied.) 

The majority of the Court also held that the carload dis¬ 
count of ten cents per case was also unlawfully discrimina¬ 
tory, even though “only one-tenth of 1% of the purchases 
was not subject to the ten cent carload discount.” 

Justices Jackson and Frankfurter dissented in part, both 
of them being of the opinion that the annual volume dis¬ 
counts were unlawfully discriminatory, but that the car¬ 
load discounts were not. Justice Jackson stated that the 
carload discount “does not permit the same inferences of 
effect on competition as the quota [annual volume] dis¬ 
counts, which reduce costs to the few [54 out of 4,040] only, 
and that on a basis which ultimately is their size.” 

Justice Jackson added, at page 60, the following sig¬ 
nificant language with respect to monopoly among pur¬ 
chasers : 

Even applying the stricter test of probability, 4a I 
think the inference of adverse effect on competition is 
warranted by the facts as to the quota discounts. It is 
not merely probable but I think it is almost inevitable 
that the further ten-cent or fifteen-cent per case dif¬ 
ferential in net price of salt between the large number 
of small merchants and the small number of very large 
merchants, accelerates the trend of the former toward 
extinction and the latter towards monopoly. 


4a The majority of the court held that the discounts were un¬ 
lawful if there was a reasonable possibility that they may have 
the effect of injuring competition. Justices Jackson and Frank- 
further disagreed with the majority on this point, and felt that the 
Commission had to find that there was a reasonable probability 
that such injury would result from the discriminations. It is this 
stricter test of which Justice Jackson speaks in the above-quoted 
excerpt. 
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(The principle enunciated above was not a new one. j See 
dictum in I. C. C. v. B . & 0. R. R. Co., 145 TJ. S. 263 (1892), 
at page 280.) 

That the differentials granted to the largest purchasers in 
the tire industry are relatively greater than those granted 
to the largest purchasers in the Morton Salt case is appar¬ 
ent from a comparison of the two. The differentials grahted 
to the 54 largest purchasers in the Morton Salt case were ten 
cents and fifteen cents, depending upon volume of purchases. 
These amounted to 6.6% and 10% respectively of the post 
of a case of salt. In the tire industry the 63 largest pur¬ 
chasers receive differentials ranging from 26% to 30.p%, 
depending upon the volumes purchased, whereas all ojher 
dealers receive differentials graded downward from 1815% 
to no differential at all (Joint App., p. —). 

Moreover, the percentage of customers receiving the dis¬ 
criminatory discounts in the tire industry (00.13%) is 
much smaller than the percentage of favored customer!* in 
the Morton Salt case (1.34%). It is quite obvious, there¬ 
fore, that the statement of Justice Jackson, in the Motion 
Salt case that “it is almost inevitable that the [volume dif¬ 
ferentials present in the Morton Salt case] between |the 
large number of small merchants and the small number] of 
very large merchants, accelerates the trend of the foriper 
toward extinction and of the latter toward monopoly” Ap¬ 
plies with even more force to the situation in the tire iin¬ 
dustry. 

j 

2. Differentials on Quantities Greater than a Carload are 
Unjustly Discriminatory and Promotive of Mo¬ 
nopoly 


As hereinbefore shown, the Commission found that dif¬ 
ferentials based on multiple carload quantities are rendered 
unjustly discriminatory and promotive of monopoly by (he 
fewness of available purchasers of multiple carloads (Joint 
App., p. —). (That such purchasers arc few is demon¬ 
strated in subsection 4, infra.) In concluding that sqch 
differentials are unjustly discriminatory and promotive j of 
monopoly the Commission drew on the experience of the 


l 
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Interstate Commerce Commission, which has repeatedly 
held, over a period of more than half a centnry, that multiple- 
carload freight rates are unjustly discriminatory and pro¬ 
motive of monopoly (Joint App., pp. ). The sound¬ 
ness of the principle was recognized by the Supreme Court 
as early as 1892, in dictum in ICC v. B. & 0. R. R. Co., 
supra. The Commission also drew on its own experience, 
as well as that of the Interstate Commerce Commission, 
in concluding that discounts based on volume of transactions 
over a period of time are arbitrary and that those based on 
single transactions are not (Joint App., p. —), and referred 
to the statement of Justice Jackson in the Morton Salt 
case to the effect that volume discounts reduce costs to pur¬ 
chasers on a basis which is ultimately their size, whereas 
the incidence of a carload discount is not arbitrarily deter¬ 
mined by the size of the purchasers, but depends upon an 
obvious difference in handling and delivery costs (Joint 
App., p. ) • 

It is submitted that the foregoing amply supports the 
Commission’s finding that discounts based on multiple 
carload shipments are unjustly discriminatory, particu¬ 
larly in view of the Commission’s finding, supported by 
statistical data (hereinafter reviewed), that only the 63 
purchasers who now receive the unjustly discriminatory 
differentials are available to purchase multiple-carloads in 
any substantial degree (Joint App., p. —). 

It is immaterial that multiple-carload discounts have not 
been granted in the past. To attach any significance to 
that fact “would be to permit an industry to frustrate, 
by artifice, the requirements of the law,” 5 Caryo Carriers, 
Inc. v. Humphrey, et al., supra, by requiring the Commis¬ 
sion to establish an annual volume of purchases as a quan¬ 
tity limit, in spite of the condemnation of such a system by 
the Supreme Court, the ICC and the FTC. 

It is clear from the foregoing that the Commission was 
fully justified in believing ( Eastern Airlines, Inc. v. CAB, 


5 The statement is not directed at the tire industry, whose prieins 
practices existed at the time of the enactment of the quantity-limit 
proviso, but the principle of law applies, nonetheless. 
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supra ) and finding that differentials on quantities greater 
than a carload are unjustly discriminatory and promdtive 
of monopoly. . j 

3. The Differentials Granted to the Sixty-Three Largest 
Purchasers Are on Account of the Quantities,, pur¬ 
chased hy Them 

The Commission found that the differentials granted to 
the sixty-three largest purchasers are on account of quan¬ 
tity. The statistics set forth in the Commission’s State¬ 
ment show a high degree of correlation between the yol- 
umes purchased and the differentials granted. See, I for 
example, the table on page — of the Joint Appendix, 
showing that price differentials increase, in direct propor¬ 
tion to the volumes purchased, from no differential for! the 
smallest purchasers to a differential of 30.5 per cent for; the 
largest purchasers. These figures are supported by data 
submitted to the Commission by the National Association of 
Independent Tire Dealers (NAITD) (Joint App., pp. —b—). 

An analysis of the various types of discounts granted 
to tire dealers other than cost-plus purchasers clearly 
demonstrates that the entire pricing structure of thej in¬ 
dustry is based on volume. Data submitted to the Com¬ 
mission by NAITD contains a table setting forth such dis¬ 
counts (Joint App., p. —). The table shows that tire dealers 
receive dealer, volume, and “super bonus” discounts,! all 
graduated in proportion to volumes purchased. They also 
receive trade, cash, carload and wholesaler discounts, which 
are not so graduated. Presumably the wholesaler discount 
compensates the dealer for distribution services performed 
by him. It is a matter of common knowledge that dis¬ 
tributors’ discounts or mark-ups in other industries ordi¬ 
narily do not vary with volumes purchased, although volume 
does affect total income. The industry even designates 
some of its discounts to dealers as “volume discounts.” ! 

In speaking of annual volume discounts in the salt!in¬ 
dustry, Justice Jackson stated in the Morton Salt c&se, 
supra, at page 61, that the carload discount “does not per¬ 
mit the same inferences of effect on competition as ithe 

i 


i 
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quota [annual volume] discounts, which reduce costs to the 
few only, and that on a basis which ultimately is their size .” 
[Emphasis supplied.] And the majority of the Court, in 
holding such differentials unlawful, pointed out that, func¬ 
tionally, they were not available to all purchasers. See also 
American Can Co. v. Bruce Juices, Inc., supra. 

It is equally clear that discounts granted to purchasers 
under cost-plus contracts are also on account of quantity, 
and not on account of method. Statistics set forth in the 
Commission’s Statement show that they vary directly 
with volume (Joint App., p. —). The cost-plus contracts 
merely incorporate and extend, on an even larger scale to 
admittedly larger purchasers, a pricing structure which 
is founded and based on volume. One appellee, United 
States Rubber, against whom a cease and desist order was 
issued under Section 2(a) of the Clayton Act a few years 
ago, has a “Mutual Plan” whereby it agrees to charge its 
dealers a price which differs from that charged its cost- 
plus purchasers only by the amount of the actual cost of per¬ 
forming the sale and distribution functions it performs for 
these accounts but not for its cost-plus purchasers. (Affi¬ 
davit of Dr. Leigh, in support of appellees’ cross motion for 
summary judgment, Joint App., p. —). However, regard¬ 
less of how effective its plan may be in cost-justifying its 
differentials, United States Rubber, which is apparently 
the only manufacturer having such a plan, cannot deny 
that the plan merely places its cost-plus purchasers in 
the same category as its large dealers whose differentials 
are unquestionably based on volume. It is obvious that the 
purchases of both are based on a “volume” pricing 
structure. 

There is judicial precedent, directly in point, for the 
Commission’s finding that purchases made under cost- 
plus agreements are on account of quantity. In a previ¬ 
ous proceeding involving sales by appellee Goodyear to 
Sears, Roebuck & Co. under a cost-plus contract, Good¬ 
year contended that the discrimination in price was on 
account of differences in the quantities sold to Sears. Mat¬ 
ter of the Goodyear Tire and Rubber Company, 22 F. T. C. 
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232, 286 (1936). 6 The Commission had found that “said 
discriminations . . . were not made on account of tie 
differences in . . . quantity” (Page 328). On appeal, 
however, ( The Goodyear Tire and Rubber Company V. 
Federal Trade Commission, 101 F. 2d 620, 624 [1939], cert, 
den. 308 U. S. 557) the Commission’s position was rejected 
by the Court of Appeals for the Sixth Circuit, in the fol¬ 
lowing language: 

i 

These evidentiary circumstances do not of them¬ 
selves, however, sustain an ultimate finding th&t 
the differential was not on account of quantity. The 
lack of a definite commitment when the contract w^s 
for Sears’ entire requirements, less minor checking 
orders, the failure of the price to rise and fall con¬ 
currently with the rise and fall of quantity shipment^, 
and the lack of relation between the discount to Sears 
and the gradations of discount to independent dealers, 
are all inherent in the nature of a cost-plus agreement 
of such unusual volume as was expected to and did 
result from the Sears business, for the evidence dis¬ 
closes that it was from thirteen to thirty-six timqs 
the volume of that of Goodyear’s largest independent 
customer. (Emphasis supplied.) 

The Supreme Court, in recently analyzing the Goodyear 
case, stated that the differentials granted to Sears by 
Goodyear were quantity differentials, granted to a quantify 
buyer by a quantity-discount seller. Automatic Canteen 
Co. of America v. Federal Trade Commission, 346 U.S. 61, 
64 (1953). 


6 Section 2 of the Clayton Act, prior to its amendment by tlje 
Robinson-Patman Act, permitted differentials on account of quan¬ 
tity even though they were not cost-justified. Goodyear cas^, 
supra. 


i 
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The statistics in the second table on page 8 of the Com¬ 
mission’s Statement of Basis and Purpose in re Quantity 
Limit Rule 203-1 (Joint App., p. —) establish that the 
annual volumes purchased by the 63 largest tire dealers 
average from 163 to 5,150 times larger than the average 
volume purchased by more than 98% of the smaller dealers. 
As stated bv the Commission in said Statement of Basis 
and Purpose (Joint App., p. —), since it was established 
in the Goodyear case that the differentials under the cost- 
plus contract were on account of quantity (the volume of 
sales to Sears being from 13 to 36 times larger than to 
the largest of the smaller dealers), a fortiori , differentials 
which result from volumes from 163 to 5,150 times larger 
than the volumes of over 98% of the smaller dealers are 
based on quantity. If such differentials were on account 
of services performed—such as wholesaling—the differ¬ 
ential for the service would be uniform. It would not 
increase in direct proportion to the volume purchased. 

Those appellees who purchase on a cost-plus basis (Mont- 
gomerv-Ward, Western Auto, and American Oil), are 
large operators of retail chain stores and gas stations. 
The Court of Appeals for the Fifth Circuit considered 
differentials granted to chains in American Can Co. v. 
Bruce’s Juices, Inc., 187 F. 2d 919 (5th Cir. 1951), cert, dis¬ 
missed, 342 U.S. 875. In that case, the can company sold 
cans under quantity discount schedules, its larger customers 
being permitted to pool or aggregate the purchases made 
by their various plants all over the country, the price dis¬ 
counts being based upon the gross amount of pooled pur¬ 
chases. Although the question whether the differentials 
were on account of quantity or on account of method was 
not directly in issue in the case, 7 the court characterized 
them as quantity discounts, stating at page 924: 

Certain it is that quantity discounts are not per se 
illegal or condemned by the anti-trust statutes. Never¬ 
theless, any discount system such as here, which arbi¬ 
trarily excludes 98% of the customers involved from 


7 The issue was whether the differentials were cost-justified. 
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qualifying for any discount whatsoever impose^ a 
heavy burden on its proponent to justify its continued 
existence. This burden defendant has here signally 
failed to meet. 

i 

| 

That the cost-plus purchasers may perform some services 
or furnish some facilities does not vitiate the power of the 
Federal Trade Commission to regulate their quantity dif¬ 
ferentials under the quantity-limit proviso. In this con¬ 
nection, it should be observed that Quantity-Limit Rble 
203-1 does not prohibit the payment or receipt of allowances 
or discounts for services rendered or facilities furnished 
by a customer for a seller. A person giving or receiving 
such an allowance or discount is still free, in an adversary 
proceeding enforcing the quantity-limit rule, to defend $nd 
justify that part of the differential that may be granted 
for services rendered or facilities furnished, or that njiav 
be cost-justified on account of method. 

That the Commission’s authority to establish quantity- 
limits cannot be preempted by mingling large quantity 
differentials with small “methods” differentials in cOst- 
plus contracts is clearly established by two recent decisions, 
one by this Court and the other by the Supreme Court. It 
was held in Cargo Carriers, Inc. v. Humphrey et al., £06 
F. 2d 488 (District of Columbia Cir., 1953) that the use 
of a unit (tank-barge) which is subject to regulation in 
combination with one that is not, (motor-propelled tow¬ 
boat), subjects both units to regulation, even though it 
results in “imposing costly safety requirements inapplica¬ 
ble to either unit alone.” 

As hereinbefore stated, Quantity-Limit Rule 203-1 per¬ 
mits persons subject thereto to prove, in proceedings to 
enforce the rule, the authenticity of such differentials as 
mav be granted for services rendered or facilities furnished. 
It is therefore in no way as inclusive as the order upheld 
by the Court of Appeals in the Cargo Carriers case. j 

And in Board of Governors v. Agnew, 329 IT. S. 441 (1947) 
it was held that a firm whose gross income from under¬ 
writing (i.e. the issue, flotation, public sale or distribution 
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of securities), was 26% of its gross income from all sources 
and whose gross income from its brokerage business was 
42% of its gross income from all sources, was “primarily- 
engaged in the issue, flotation, underwriting, public sale 
or distribution—of stocks, bonds or other similar secu¬ 
rities^ within the meaning of Section 32 of the Banking 
Act of 1933. 

In view of the Supreme Court’s decision in the Agnew 
case, and the decision of this Court in the Cargo Carriers 
case, it can hardly be contended that the Commission must 
find that the subject differentials are 100 percent on account 
of quantity, or that, because some “method” differentials 
may be included in the cost-plus contracts, the Commission 
has no jurisdiction over the commingled mass. 

In this connection, the legislative history- of the quantity- 
limit proviso indicates that it was intended to be applied to 
cost-plus purchasers of tires. Prior to its amendment by 
the Bobinson-Patman Act, the Clayton Act permitted differ¬ 
entials “on account of quantity” even though they were 
not cost-justified ( Goodyear case, supra) but did not permit 
differentials on account of “method” unless they were cost- 
justified. Thereafter, and with the Goodyear case as a 
major consideration, the cost-justification proviso was 
amended and the quantity-limit proviso was added by the 
Bobinson-Patman Act ( Automatic Canteen case, supra, at 
p. 64, and Joint App., p. —). 

The sponsor of the Bobinson-Patman Act in the Senate 
(Senator Bobinson) cited the factual pattern in the Good¬ 
year case as necessitating the enactment of the quantity- 
limit proviso. In advocating adoption of the proviso, Sen¬ 
ator Bobinson made the following reference to the Good¬ 
year case, which involved sales to a cost-plus purchaser of 
the type involved in the instant case (80 Cong. Bee. 6429, 
April 30, 1936): 

There is another case which has been fully investi¬ 
gated bv the Federal Trade Commission and which is 
referred to in the House Committee report where one 
company made enormous purchases of rubber tires, 
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always in quantity lots, where there was no competi¬ 
tion, and where, by reason of the advantages and bene¬ 
fits it secured through those large quantity-lot pur¬ 
chases, it acquired an advantage of an average 26 per¬ 
cent over the agents of the tire company that sold to 
the beneficiary of the price discrimination. [Emphasis 
supplied.] 

The holding of the Court of Appeals for the Sixth Circuit 
in the Goodyear case and the findings of the Commission 
in its Statement with respect to Quantity-Limit Rule 203-1, 
clearly establish that the differentials granted to cost-plus 
purchasers of tires are in fact on account of quantity; and 
even if some “methods” differentials are included in shch 
contracts, such intermingling would not foreclose the Cpm- 
mission from regulating quantity differentials. 

It is quite apparent from the foregoing that the Com¬ 
mission was correct in finding that the differentials granjted 
to the largest purchasers of tires and tubes are on aceojnnt 
of quantity. 

4. Sixty-three Purchasers Are “Few” Within the Meaning 
of the Quantity-Limit Proviso 

As hereinbefore stated, the Commission found that only 
sixty-three purchasers are available to purchase in annlual 
volumes of $600,000 or more and in multiple-carload ship¬ 
ments in any substantial degree. Appellees contend tljiat 
this is not “few” within the meaning of the quantity liijnit 
proviso. It has hereinbefore been demonstrated that 154 
purchasers out of 4,040 (or 1.34%) are so few as to m^ke 
it almost inevitable that the greater discounts granted! to 
them accelerate the trend of the small purchasers towajrd 
extinction and of the 54 large purchasers toward monopoly. 
(Statement of Justice Jackson in the Morton Salt ca^e, 
supra.) This statement would most certainly apply to the 
situation in the tire industry, where the 63 favored pur¬ 
chasers constitute only 00.13% of all purchasers of titfes 
and tubes. ! 
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In American Can Company v. Bruce 7 s Juices, Inc., 187 F. 
(2d) 919 (5th Cir. 1951), modified 190 F. (2d) 73, cert, dis¬ 
missed 342 U. S. 875, it was held that where 1 per cent of 
defendant’s purchasers received the benefit of the unlawful 
discounts, the discount schedule ‘‘favored a few large cus¬ 
tomers at the expense of a multitude of small buyers, and 
it was therefore unlawful and discriminatory.” (Emphasis 
supplied.) 

Although an interpretation of the word “few” was not 
directly in issue (since the case did not involve an order 
issued under the quantity-limit proviso) the Court of Ap¬ 
peals used the relative figures to show’ that the volume dis¬ 
counts wrere “unlawful and discriminatory.” If the word 
“few” were limited to absolute figures of 1, 2 or 3, as con¬ 
tended by appellees in the instant cases, the court would 
have been limited to stating that only the maximum dis¬ 
count, for which only tw’o purchasers qualified, “favored a 
few’ large customers.” 

Any contention that the word “few” as used in the quan¬ 
tity-limit proviso does not comprehend “fewness” ex¬ 
pressed as a percentage of the total in the industry, dis¬ 
regards the purpose for which the quantity-limit proviso 
and section 2(a) of the Clayton Act were enacted. That 
section w T as enacted for the purpose of preventing in its 
incipiencv the growth of monopoly. Standard Fashion Co. 
v. Magrane-Houston Co., 258 U. S. 346 (1922); Dictograph 
Products Co. v. F. T. C., 217 F. 2d 821, 826 (2nd Cir., 1954). 
When the Clayton Act proved to be inadequate for this 
purpose, it w*as amended by the Robinson-Patnian Act, 
which included the quantity-limit proviso. The legislative 
history of the Robinson-Patman Amendments, including 
the quantity-limit proviso, as w’ell as the proviso’s use of 
the wrords, “so few’ as to render ... unjustly discriminatory 
or promotive of monopoly” show that it w’as the intent of 
Congress to eliminate in their incipiencv those conditions 
promotive of monopoly. A situation in w’hich 1, 2, or 3 
purchasers w’ould be considered “few’” is not promotive of 
monopoly, but, especially as applied in the rubber tire in¬ 
dustry, would constitute a monopoly. At that stage, it 


45 


would be too late to invoke the quantity-limit proviso. 
Moreover, such an interpretation would render the quantity- 
limit proviso meaningless, since section 2 of the Sherman 
Act (15 U.S.C. §2), which was enacted in 1890, imposes 
criminal and civil sanctions upon monopolies. 

In view of the foregoing, there can be no doubt that sixjty- 
three purchasers, or 13/100 of 1 per cent of all purchasers, 
are “few” within the meaning of the quantity-limit proviso. 

5. Only the 63 Largest Purchasers Are Available to Pur¬ 
chase Tires in Multiple-Carload Quantities in a Sub¬ 
stantial Degree 

In concluding that only the 63 largest purchasers of tires 
could buy in multiple-carload quantities in a substantial 
degree the Commission analyzed statistical data obtained 
in its investigation (Joint App., p. ). In summary, thjese 
statistics show that only about 5 percent of the dealers with 
annual volumes from $35,000 to $100,000 bought carloads, 
whereas about 25 percent of those with volumes over $l(j)0,- 
000 did so; that the volume bought in earloads by carload 
purchasers increased in direct proportion to the size of the 
purchaser; and that more than 93 percent of all carloads 
were bought by purchasers with annual volumes of $100,(iOO 
and over. 

The first table on page of the Joint Appendix 

shows that less than 2 per cent of all dealers purchase! in 
annual volume of $100,00 or more. Of these, only | *4 
(25%) purchase in carloads (Joint App., p. ). There¬ 
fore the number of such dealers ($100,000 and more) vrlio 
purchase in carloads amount to % of 1 per cent of all pur¬ 
chasers (2%x25%). Even if all of them were to jmreh^se 
in multiple-carload lots, rather than carload lots, which is 

unlikely, 8 the resulting figure of Vi of 1 per cent of all ptir- 

— 

8 The more logical inference is the one drawn by the Commission, 
namely, that only the 63 largest purchasers (13/100 of 1 percent) 
are available to purchase in multiple-carload quantities in ^ny 
substantial degree. Seventy-five percent of the purchasers! in 
annual volumes of $100,000 or more, do not even purchase in ejar- 
load lots, much less multiple-carload lots. 





chasers so buying is “few,” as was demonstrated in the 
preceding section of this memorandum. (In the Morton 
Salt case, Justice Jackson stated that 54 of a total of 4040, 
or 1.34 per cent, were “few.”) 

The Commission’s inference with respect to this matter 
is supported by data submitted by the National Association 
of Independent Tire Dealers. The data was compiled by 
the Association from information obtained from a repre¬ 
sentative cross-section of its members. Such data show, 
among other things, that dealers whose annual purchases 
are between $250,000 and $350,000 purchase an average of 
15.73 carloads of tires and tubes per year (Joint App., 
•£ y, ). It can hardly be contended that such dealers 
are available to purchase in multiple-carload quantities in 
a substantial degree. 

The Commission was therefore clearly justified in infer¬ 
ring from its statistical data that available purchasers in 
quantities greater than a carload are “few.” 

Even assuming that there may be a few purchasers in 
annual volumes of less than $600,000 who can buy in multi¬ 
ple-carload quantities in a substantial degree, the validity 
of Quantity-Limit Rule 203-1 would not be affected thereby, 
since administrative or regulatory agencies are not held to 
mathematically precise standards in the use and applica¬ 
tion of statistical data. United States v. Geo. S. Bush & 
Co., Inc., 310 U. S. 371 (1940). 

6. A Carload Is the Appropriate Quantity Limit in the Tire 

Industry 9 

The selection of a carload as a quantity limit is not only 
supported by the Commission’s statistical data, but it is also 
the most logical and appropriate limit that could have been 
selected. The Commission cited the Interstate Commerce 
Commission’s ruling that multiple-carload freight rates 
tend to promote monopoly (Joint App., p. ), and 

that it agrees with the Interstate Commerce Commission 
that rates based on volumes shipped over a period of time 
are arbitrary (Joint App., p. ). 

0 See FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952) as to the 
wide latitude permitted in selection of a remedy. 
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The Commission also pointed out that in the Morton $ alt 
case, supra, it was “recognized [by Justices Jackson And 
Frankfurter] that volume discounts reduce costs to pur¬ 
chasers on a basis which is ultimately their size, whereas the 
incidence of a carload discount is not arbitrarily deter¬ 
mined by the size of the purchasers, but depends upon an 
obvious difference in handling and delivery costs . . ;.” 
(Joint App., p. V ). 

It is also evident that the carload limit assures to the 
large purchasers some of the buying advantages accruing 
from their size, and that it merely reduces these advantages 
to a more realistic level. As stated by the Commission 
(Joint App., p. ), almost none of the purchasers w|ith 
annual volumes less than $35,000, numbering about 32,000 
purchasers and constituting about two-thirds of all pur¬ 
chasers, will be able to buy in carload lots. The 63 largjest 
purchasers, on the other hand, will be able to purchase prac¬ 
tically all of their requirements in carloads (Joint App., 
p. ). The advantage of those 63 purchasers receiv¬ 
ing a carload discount on all of their requirements over 
those 32,000 purchasers who do not receive any such dis¬ 
count on any of their purchases is quite apparent. The Ad¬ 
vantage the large purchasers have over those purchasers 
who can purchase some, but not all, of their requirement^ in 
carloads obviously will not be as great, but it should be 
substantial. 

7. The Commission’s Statistics Are Accurate And It i 
Statistical Methods Reliable 

In their complaints the appellees made various allega¬ 
tions attacking the statistics and statistical methods used by 
the Commission. In the proceedings on the motion and 
cross motion for summary judgment in the court bel<j)w, 
appellees submitted an affidavit of Warren W. Leigh in 
support of these allegations and in support of their conten¬ 
tion that the pleadings present genuine issues of mateijial 
fact. 

j 

It should be observed at this point that the Commission, 
over a long period of time, conscientiously reviewed gnd 




studied these attacks upon its statistical data, which had 
been presented at length in its notice of hearing (Joint 
App., pp. . These allegations were presented in 

appellees’ data, views and arguments, which included sev¬ 
eral economic studies of the tire industry, one of which was 
made by Dr. Leigh. In addition to said data, views and 
argument, the Commission had before it the information 
secured in its extensive investigation in re Quantity-Limit 
Rule 203-1, as well as the files of many investigations of the 
tire industry over a period of years, and the reports of 
many Congressional committees and government agencies 
bearing on the subject (Mr. Parrish’s affidavit, Joint App., 

p. ). 

With respect to Dr. Leigh’s affidavit, he stated that there 
are 96 actual and 7 available purchasers in annual vol¬ 
umes of $600,000 and more, rather than 63 such purchasers, 
as found by the Commission (Joint App. p. ). Dr. 
Leigh admitted that there are only 63 companies who pur¬ 
chased from manufacturers in such volume. He stated 
that the others purchase from distributors, one of whom is 
Atlas Supply Company, a subsidiary of Standard Oil of 
New Jersey. However, Atlas resells to Standard of New 
Jersey and to Standard’s subsidiaries and affiliates, 
at least 5 of which are named, with Standard of New Jersey, 
in Dr. Leigh’s affidavit as being among the nine who pur¬ 
chase from Atlas in annual volumes of $600,000 and more. 

Dr. Leigh also listed 19 truck tire users, four states and 
the Federal Government as purchasers of tires in excess of 
$600,000 from distributors in 1947 (Joint App., p. ). 
These clearly did not purchase tires for resale, and it would 
have been improper for the Commission to have included 
them in an inquiry into the question whether differentials 
granted large purchasers are injustly discriminatory to 
small dealers and promotive of monopoly. The same is true 
with respect to the bus company which Dr. Leigh stated 
“rents” tires under “mileage-rental arrangements” and is 
allegedly available to purchase in annual volumes of $600,- 
000 and more (Joint App., p.s K ). The other six pur¬ 
chasers whom Dr. Leigh includes among the seven who did 




not purchase $600,000 of tires in 1947, but who are allegedly 
available to do so, are oil companies which, in 1947, “re¬ 
ceived sales commissions on the purchase, by their petro¬ 
leum customers, of tires costing over $600,000,’’ according 
to Dr. Leigh’s affidavit (Joint App., p. ). To say that 
these six oil companies are “available” as purciiasers isj to 
ignore the business practicalities that the executives of the 
six companies faced when they decided to receive comniis- 
sions on sales of tires by others to their petroleum outlets. 
The assumption that these companies would have become 
purchasers rather than “agents” if such had been thought 
feasible or practicable is not an indulgence in mere fan¬ 
tasy. 

It is quite obvious from the foregoing that there are oijily 
63 available purchasers of tires in annual volumes of $600,- 
000 and more, and that the contention that there are }03 
such purchasers available is due to a misconception j of 
Atlas’ corporate relationship with Standard Oil (6, and pjos- 
sibly 9, purchasers), a misapprehension of the purpose;of 
the Commission’s proceedings (19 truck-tire purcliasers|, 1 


bus company, 4 states and the Federal Government, ncjne 
of whom purchase for resale), and a guess, unfounded!in 


fact, as to business practicalities (6 oil companies who Re¬ 
ceive commissions). 

Conceding, arguendo , that there are 103 available pur¬ 
chasers in annual volumes of $600,000 and more, such dqes 
not affect the validity of Quantity-Limit Rule 203-1. This 
is particularly true if appellees are correct in their conten¬ 
tion that there are 98,000 purchasers of tires and tubes for 
resale, rather than 48,000 as found by the Commission. Ac¬ 
cepting appellees’ figures as to the total number of pur¬ 
chasers and the number of purchasers available in quanti¬ 
ties of $600,000 and more, we find that the latter constitutes 
an even smaller percentage of the total than that found ^y 
the Commission. One hundred and three purchasers 
amounts to only one-thousandth of one per cent (.001 per 
cent) of the total number of 98,000 asserted by appellees] 

Even 103 available purchasers in the larger quantities 
out of the total of 48,000 purchasers found by the Commis- 
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sion are “few” within the meaning of the quantity-limit 
proviso, and the Commission so indicated in its Statement 
of Basis and Purpose. The Commission quoted with ap¬ 
proval a statement by Justice Jackson in the Morton Salt 
case, supra , (in which he referred to 54 of 4040 purchasers, 
or 1.34 per cent of the total, as being “few” (Joint App., 
p. - y*~ ). The Commission also indicated (Joint App., 
p. — ) that in its opinion it could have fixed the limit 
at annual volumes between $100,000 and $600,000. There 
are 951 purchasers in annual volumes of $100,000 and more, 
or approximately 2 per cent of all purchasers. It is there¬ 
fore abundantly clear that the Commission believed that 
103 purchasers a re “ few. ’ ’ 

Dr. Leigh also attacked the Commission’s statement that 
the independent dealers’ share of the market has decreased 
from 90 per cent in 1926 to about 52 per cent in 1947 (Joint 
App., p. /a ). He stated that the decrease merely re¬ 
flects a regrouping of the various types of dealers, such as 
service stations from the “Distributors and Dealers” group 
to the “Oil Companies” group (J. A., p ). It is obvious 
that such regroupings are made when the share of the 
market enjoyed by a particular type of purchaser increases 
sufficiently to warrant placing that type in a separate cate- 
go ry. For example, Dr. Leigh’s affidavit shows that the 
share of the market enjoyed by “independent service sta¬ 
tion operators” increased from 13.4 per cent in 1937 to 21.6 
per cent in 1947 (Joint App., p. J' ). Also, Census Bu¬ 
reau figures show that private brand merchandisers 
(chiefly those who buy under cost-plus contracts) have in¬ 
creased their share of the replacement market from 9 per 
cent in 1926 to over 30 per cent in 1947 (Joint App** 
ft. - It is quite evident that the regrouping of pur¬ 

chasers is the result, rather than the cause, of loss of the 
independent dealers’ share of the market to other types of 
purchasers. 

Dr. Leigh also stated in his affidavit that independent tire 
dealers accounted for 75.8% of unit tire sales in 1947 
rather than for 52%, as found by the Commission (Joint 
App., p). However, Dr. Leigh included so-called 
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independent service station operators in his category pf 
independent dealers. According to Dr. Leigh’s figures 
these accounted for 21.6% of unit tire sales in 1947. Mojst 
operators obtain their tires from oil companies, which pur¬ 
chase tires from manufacturers under cost-plus agreements, 
or they purchase tires .under an arrangement whereby tbe 
oil company receives a commission on the sale of tires by 
others to the service station (Joint App., p. ). Thej*e 
is, therefore, good reason for not including them in the in¬ 
dependent dealer category. In fact, they were included in 
the “Oil Company” category in a study of Dr. Leigh’s 
which several manufacturer-appellees submitted to the Coih- 
mission in its proceedings (Joint App., pp. ). 

Subtracting the 21.6 per cent of total sales done by “inde¬ 
pendent service stations”, from the 75.8 per cent attrib¬ 
uted to independent dealers by Dr. Leigh, the resulting fig¬ 
ure of 54.2 per cent done by independent dealers is only j 2 
per cent more than the 52 per cent found by the Commis¬ 
sion. In fact, the Commission’s figure is the very figure in 
Dr. Leigh’s study filed writh the Commission (Joint App., 
r /, Table II). 

Dr. Leigh also stated in his affidavit that 4,000 to 16,000 
purchasers were available in 1947 to purchase in quantities 
greater than 20,000 pounds (Joint App., p. ). H?s 
statement is premised on the allegation that a carload 6f 
tires weighs more than 20,000 pounds (Joint App., p. j. 
This seems hardly worth belaboring, in view of the estab¬ 
lished acceptance of the 20,000 pound figure by the tradp. 
The number available to purchase in carloads (the quantity 
limit) is immaterial. The pertinent question is “how many 
are available to purchase in multiple-carloads?” The Conj- 
mission’s finding in that respect is not attacked except in¬ 
sofar as it is alleged that there are more than 63 purchasers 
in annual volumes of $600,000 and more. This contentioh 
has hereinbefore been answered. 

The thrust of appellees * attack appears to be aimed at 
the statistical methods employed by the Commission (e.g. 
the grouping of types of purchasers, and exclusion of pur¬ 
chasers who do not resell) rather than at the basic statist^- 
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cal data. It was held in Colorado Interstate Gas Co. v. 
Federal Power Commission, 209 F. 2d 717 (10th Cir. 1954) 
that the methods to be employed in allocating revenues and 
expenditures, and the inferences and deductions to be 
drawn from established basis facts, are primarily within 
the agency’s competency. Even if appellees’ statistical 
methods were superior to those of the Commission (which 
is contrary to fact), they could not be substituted for those 
of the Commission. Willapoint Oysters, Inc. v. Ewing, 174 
F. 2d 676 (9th Cir. 1949, cert. den. 338 U.S. 860). 

Even aside from the established principle that regulatory 
agencies are not held to mathematically precise formulas 
in applying the terms of a statute to a given factual situa¬ 
tion ( United States v. Geo. S. Bush Co., Inc., supra; Sec’y 
of Agriculture v. Central Boig Refining Co., et al., 338 U.S. 

604 (1949); Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 
676 [9th Cir. 1949], cert. den. 338 U.S. 860), it is submitted 
that the Commission’s statistics are accurate and their sta¬ 
tical methods reliable, and that the pertinent figures sub¬ 
mitted by appellees do not controvert the Commission's 
finding of unjust discrimination and promotion of monop¬ 
oly resulting from the differentials granted to a few large 
purchasers. 

IV. The Pleadings in These Cases Present No Genuine Issue 

of Material Fact 

There is no dispute as to the procedures employed by the 
Commission in conducting its investigation and hearing. 
The only questions as to such procedures pertain to the legal 
authorization for their use; and are purely questions of law. 

The District Court stated that the question whether the 
Rule is arbitrary and capricious raises issues of fact. It 
is submitted that such question presents no issue of ma¬ 
terial fact triable by a reviewing court. As stated by the 
Supreme Court in Scripps-Howard Radio, Inc. v. Federal 
Communications Commission, 316 U. S. 4,10 (1942): 1 

Generally speaking, judicial review of administra¬ 
tive orders is limited to determining whether errors 
of law have been committed. Rochester Telephone 


% 





Corp. v. United States, 307 U. S. 125, 139-40. Because 
of historical differences in the relationship between 
administrative bodies and reviewing courts and tliat 
between lower and upper courts, a court of review ex¬ 
hausts its power when it lays bare a misconception of 
law and compels correction. Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U. jS. 
134,144-45. 


And in Federal Trade Commission v. Morton Salt Cj?., 
334 U. S. 37, 54 (1948), the Supreme Court held that t|ie 
Federal Trade Commission could not shift to the courts in 
subsequent contempt proceedings “the very fact ques¬ 
tions of injury to competition, etc., which the Act requires 
the Commission to determine as the basis for its order}” 
It is the universal practice of United States Courts Of 
Appeal and Districts Courts, in reviewing orders of regu¬ 
latory bodies, to confine themselves to an examination of 
the record of the regulatory body. Jordan v. American 
Eagle Fire Insurance Co., 83 App. D. C. 192, 169 Fed. 2d 
281 (1948), does not constitute a deviation from this estab¬ 
lished practice. In ordering a trial de novo on the validity 
of a rate-making order issued by the Superintendent of 
Insurance of the District of Columbia, this Court recognized 
that “the function of the District Court in this matter is n{>t 
that of a federal court acting upon a state-made order, bgt 
is one of the other functions which it possesses as the locbl 
court of general jurisdiction in the District of Columbia!” 
and that “in this latter capacity it acts as a state court.” 


The fact that the evidence on which the Commission 
acted is presented in summary form in its report, so as not 
to reveal trade secrets and names of customers, does npt 
warrant a trial of the facts by the reviewing court. The 
summary sets forth the facts, and the allegations purport¬ 
ing to controvert these facts present no genuine issue <j>f 
material fact. For example, the Commission found that the 
price differentials granted to large purchasers are in fact 
on account of the quantities purchased. Appellees allege 
that such differentials are on account of the method by whi<jh 





such purchasers buy tires, and that such differentials are 
not subject to regulation under the quantity-limit proviso. 
There is no dispute as to the manner in xchicln large purchas¬ 
ers buy tires. The issue is whether the term 1 ‘on account of 
quantity” or the term “on account of method,” as used in 
Section 2(a) of the Clayton Act, applies to said purchases. 
In the leading case of Gray v. Powell, 314 XL S. 402 (1941), 
the Supreme Court held that, on review, the question 
whether a railroad is a “producer” of coal within the mean¬ 
ing of a statutory term is solely one of law. 

The same is true with respect to the allegations of the 
appellees that sixtv-three purchasers are not “few” within 
the meaning of the quantity limit proviso, and that exist¬ 
ing differentials are not “unjustly discriminatory or pro¬ 
motive of monopoly.” Determination of these issues 
clearly involves application of the statutory terms to a 
given factual situation. 

The allegations as to the injury that appellees will suffer 
if Quantity-Limit Rule 203-1 becomes effective vest juris¬ 
diction in the District Court to determine whether the Rule 
is valid, but they do not present genuine questions of ma¬ 
terial fact as to the validitv of the Rule. These allega- 
tions were summarized by this Court in an earlier proceed¬ 
ing in these cases in which an order of the District Court 
dismissing the complaints was reversed. American Oil Co ., 
et al. v. Federal Trade Commission , et al ., 93 App. D. C. 
297, 208 F. 2d 829 (1953). Only one appellee, Durkee-At¬ 
wood, which sells rubber products, including innertubes but 
not tires, and whose sales of innertubes amount to $600,000 
and whose total sales amount to $5,000,000 annually, has 
alleged that it will be forced out of the tire or innertube 
business, since its customers will allegedly purchase tires 
and tubes in carload lots from tire manufacturers. 

This Court clearly indicated that the allegations of injury 
merely vest jurisdiction in the District Court, when it stated, 
at page 834, “if upon hearing it develops that some of the 
plaintiffs are not actually threatened with damage by way 
of disruption of business, those complaints can be dis¬ 
missed”. 
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Without admitting the allegations of prospective injury, 
we placed in issue by our motion for summary judgment the 
validity of Quantity-Limit Rule 203-1. Such allegations pre 
immaterial and irrelevant to the question of the validityj of 
the Rule. As stated by the Supreme Court in American 
Trucking Associations, Inc., et al. v. United States, et id., 
supra, at page 322, in upholding the District Court’s refusal 
to admit evidence of alleged injury (driving some operators 
out of business) resulting from an order of the Interstate 
Commerce Commission abolishing trip-leasing: 

The fact that the value of some going concerns niay 
be affected, therefore, does not support a claim under 
the Fifth Amendment if the rules and Act be related 

* * * to evils in commerce which the federal poorer 
may reach. 

And, in a footnote to the above statement: 

* * * This Court has pointed out many times that, 
the exercise of the federal commerce power does pot 
depend on the maintenance of the economic status 

quo * * *. 

If an order (other than a rate-making order) which 
drives some concerns out of business, as was the situation 
in the American Trucking case (see p. 322) is valid under 
the federal commerce power, then certainly, the validity |of 
an order such as Quantity-Limit Rule 203-1, which woqld 
merely tend to equalize to some extent the buying positions 
of purchasers of tires and tubes, is not affected by allega¬ 
tions of injury resulting therefrom. 

As stated by the Supreme Court as early as 1933 jin 
Norwegian Nitrogen Products Co. v. United States, supira, 
in distinguishing tariff regulations from rate-making orders 
affecting public utilities (at page 318): 

No one has a legal right to an existing rate of duly. 
Neither the action of Congress in fixing a new tariff 
nor that of the President in exercising his delegated 
power is subject to impeachment if the prescribed 
forms of legislation have been regularly observed. 
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It was shown in the immediately preceding subsection of 
this brief that the Commission’s statistics are accurate; 
that when light is cast upon the figures submitted by appel¬ 
lees it becomes clear that they do not controvert the Com¬ 
mission’s findings; that the statistical methods employed 
by the Commission are more reliable than those of appel¬ 
lees and are based on more complete information; that even 
if they were not, appellees’ methods cannot be substituted 
for them, and that some of the Commission’s methods and 
statistics are the very ones submitted to the Commission 
by appellees. 

It is quite obvious from the foregoing that neither the 
pleadings nor the affidavits filed by appellees in the court 
below present any genuine issues of material fact. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the court below erred in holding that Quantity- 
Limit Rule 203-1 is not supported by the findings required 
by the quantity limit proviso of Section 2 of the Clayton 
Act; and it is further submitted that the order of thp 
District Court granting appellees’ motions for summary 
judgment should be reversed. 
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Statement of the Questions Presented. 

The District Court denied appellants’ motion for Num¬ 
mary judgment on the ground that the pleadings j and 
affidavits raised genuine issues as to material facts; It 
granted appellees’ cross-motion on one of the several 
grounds urged, namely, that the FTC failed to make the 
findings required by the quantity limit proviso. 

Thus, the issue presented is whether the District Cjourt 
correctly granted appellees’ cross-motion for summary 
judgment. 

An affirmative answer to this question completely! dis¬ 
poses of these appeals. Only if it is answered in; the 
negative are these questions presented: 

1. Whether the FTC denied to appellees the procedural 
rights, including a hearing and determination on the record, 
to which they were entitled by reason of the quantity limit 
proviso, controlling judicial precedents, the Administrative 
Procedure Act and the Constitution of the United States. 

2. Whether the FTC’s Findings and Rule are based 
upon misinterpretations of law and are so lacking in factual 
basis as to be arbitrary and capricious. 

| 

An affirmative answer to either of these questions com¬ 
pletely disposes of these appeals. If the Court answers ]joth 
questions in the negative, the case must be remanded td the 
District Court for trial of the genuine issues of material 
facts. 


I 


I 

i 



• • 

11 

TABLE OF CONTENTS. 

PAGE 


Statement op the Questions Presented. - i 

Counterstatement of the Case_ 1 

A. Prior Proceedings_ 1 

B. The Background of the Quantity Limit 

Proviso _ 3 

C. The Facts of the Tire Industry._ 5 

D. The Procedure Followed by the FTC_ 11 

E. The FTC’s Rule, Findings and Statement of 

Basis and Purpose_ 13 

Statutes, Regulations and Rules Involved _ 16 

Summary op Argument . 18 

I. The FTC Failed To Make the Findings 

Required by the Quantity Limit Proviso.... 18 

n. The FTC Failed To Hold a Full, on-the- 

Record Hearing as Required by Law._ 19 


III. The FTC’s Conclusions Are Based Upon 
Misinterpretations of the Quantity Limit 
Proviso and Are Arbitrary and Capricious 


as a Matter of Law_ 20 

IV. The Pleadings and Affidavits Raise Genuine 

Issues of Material Facts. 21 

Argument _ 21 

L—The District Court Properly Held That the FTC 
Failed To Make the Required Statutory Finding.... 21 

A. The FTC Is Confined to the Statements It 
Designated as Its ‘ 1 Findings”- 


23 













B. 

1 . 

2 . 


3. 


i PAGE 

The Required Statutory Finding Is Not To 
Be Found in the Statement of Basis and 
Purpose_ | 25 

_ i 

The Statement of Basis and Purpose ! 
Nowhere Purports To Arrive at Any Con¬ 
clusion as to the Number of Available Pur- 

i 

chasers in Quantities Greater Than the j 

Limit - | 25 

The FTC’s Conclusions as to Available Pur- j 
chasers in Carload and Multiple Carload j 
Lots Are Not Supported by the Data Upon j 
"Which the FTC Relies_ j 28 

The FTC’s Statement of Basis and Pur- j 
pose Is Insufficient Because It Rests Upon j 
Alleged “Experience” and “Expertise” 
Rather Than Upon Facts_ | 29 


II.—Appellees Are Entitled to Summary Judgment 
on the Ground That the FTC Failed To Hold the 
Type of Hearing to Which Appellees Were 


Entitled. 32 

i 

A. The FTC’s Investigation and Hearing. j 33 


B. The Language of the Quantity Limit Pro- j 

viso and the Proviso’s Legislative History j 
Require the FTC, in Fixing a Quantity j 
Limit Rule, To Hold a Formal, on-the- 
Record Hearing . ! 36 

C. Judicial Precedents Require That an on-the- 

Record Hearing Be Held in Promulgating a 
Quantity Limit Rule_ i 38 

D. The Administrative Procedure Act Re¬ 

quires the FTC To Hold a Formal on-the- 
Record Hearing_ 41 

E. The Procedure Followed by the FTC Vio¬ 
lated the Requirements of Due Process of j 


I 


43 


















IV 

PAGE 

HI.—Appellees Are Entitled to Summary Judgment 
on the Ground That the FTC Misinterpreted the 
Criteria Laid Down in the Quantity Limit Proviso 47 

A. The FTC Erroneously Concluded That Dif¬ 
ferentials Are on Account of Quantity 
Merely Because Large Quantities Are 


Involved _ 47 

B. The FTC Is in Error in Its Interpretation 

of the Meaning of * 4 So Few”_ 52 

C. The FTC Is in Error in Its Interpretation of 

“Unjustly Discriminatory or Promotive of 
Monopoly” _ 54 


IV.—The District Court Correctly Denied Appel¬ 
lants* Motion for Summary Judgment on the 
Ground That the Pleadings and Affidavits Present 


Genuine Issues of Material Facts_ 56 

Conclusion _ 59 










V 


Table of Cases. 

jPAGE 

American Airlines, Inc. v. Civil Aeronautics Board, | 

231 F. 2d 483 (D. C. Cir. 1956)_ ! 22 

American Can Co. v. Bruce’s Juices, Inc., 187 F. 2d j 
919 (5th Cir.), modified, 190 F. 2d 73, pet. for cert, j 

dismissed, 342 U. S. 875 (1951)_ j 53 

American Trucking Assn’s., Inc. v. United States, j 

344 U. S. 298 (1953)_42,44 

Atlas Supply Co., 48 F. T. C. 53 (1951)_ j 57 

B. F. Goodrich Co. v. Federal Trade Commission, j 
93 App. D. C. 50, 208 F. 2d 829 (D. C. Cir. 1953).... 2,14, 

19,40,48,51,52 

Bowles v. Willingham, 321 U. S. 503 (1944)_44,45 

Brooks Bros. v. Brooks Clothing of California, Ltd., I 
5 F. R. D. 14 (S. D. Calif. 1945)_ j 24 

Capital Transit Co. v. Public Utilities Commission, 

93 App. D. C. 194, 213 F. 2d 176 (D. C. Cir. 1953), ! 

cert, denied, 348 U. S. 816 (1954)_ I 31 

j 

Eastern Airlines Inc. v. Civil Aeronautics Board, 87 
App. D. C. 331, 185 F. 2d 426 (D. C. Cir. 1950), 
case dismissed as moot, 341 U. S. 901 (1951)_ j 43 

I 

Federal Communications Commission v. RCA Com - j 

munications, Inc., 346 U. S. 86 (1953)- j 30 

Federal Trade Commission v. Morton Salt Co., 334 
U. S. 37 (1948)_ j 53 

Goodyear Tire <& Rubber Co. v. Federal Trade Com- j 

mission, 88 F. Supp. 789 (D. D. C. 1950)- j 34 

Goodyear Tire & Rubber Co. v. Federal Trade Com¬ 
mission, 101 F. 2d 620 (6th Cir.), cert, denied, 308 

TJ. S. 557 (1939)_49,50 

Gray v. Powell, 314 U. S. 402 (1941).. \ 58 

Highland Farms Dairy, Inc. v. Agnew, 16 F. Supp. 

575 (E. D. Va. 1936), aff’d, 300 U. S. 608 (1937)_ i 45 

Interstate Commerce Commission v. Louisville & 
Nashville R. R., 227 TJ. S. 88 (1913)- j 38 


i 














PAGE 


Jordan v. American Eagle Fire Insurance Co., 83 
App. D. C. 192, 169 F. 2d 281 (1948)_ 59 

Mahler v. Ely, 264 TJ. S. 32 (1924)_ 23 


Morgan v. United States, 298 U. S. 468 (1936)- 39 

Norwegian Nitrogen Products Co. v. United States, 

288 U. S. 294 (1933)_19,39,40 

Ohio Bell Telephone Co. v. Public Utilities Commis¬ 
sion of Ohio, 301 U. S. 292 (1937)_..... 43 

Prentis v. Atlantic Coast Line Co., 211 TJ. S. 210 
(1908) _ 38 

Saginaw Broadcasting Co. v. Federal Communica¬ 
tions Commission, 68 App. D. C. 282, 96 F. 2d 554, 
cert, denied, 305 TJ. S. 613 (1938)_ 31 

The B. F. Goodrich Co. v. Federal Trade Commis¬ 
sion, 134 F. Supp. 39 (D. D. C. 1955)_ 3 

Tri-State Broadcasting Co. v. Federal Communica¬ 
tions Commission, 68 App. D. C. 292, 96 F. 2d 
564 (1938) _ 31 

United States v. Baltimore & Ohio R. R., 293 TJ. S. 

454 (1935) _ 23 

United States v. Illinois Central R. R., 291 TJ. S. 457 
(1934) _ 41 

United States v. Nugent, 346 TJ. S. 1 (1953)_ 40 

Washington Light Gas Co. v. Baker, 88 App. D. C. 

115,188 F. 2d 11 (D. C. Cir. 1950), cert, denied, 340 
TJ. S. 952 (1951)_ 30 

Wichita R. R. and Light Co. v. Public Utilities Com¬ 
mission, 260 TJ. S. 48 (1922)_ 23 

Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676 (9th 
Cir.), cert, denied, 338 TJ. S. 860 (1949)_ 58 

Yakus v. United States, 321 TJ. S. 414 (1944)_44,45 

Yonkers v. United States, 320 TJ. S. 685 (1944)_ 23 















I 


_ • • 

YU 


Rules. 


page 


Federal Rules of Civil Procedure. 

Rule 52(a) _ i 24 

Quantity Limit Rule 203-1_1,4,5,13,17,21,35,38,51,52 


Other Authorities. 


H. R. Rep. No. 2287, 74th Cong., 2d Sess. 11 (1936).... 

H. R. Rep. No. 2951, 74th Cong., 2d Sess. 6 (1936)_ 

H. R. Rep. No. 2287, 74th Cong., 2d Sess. 10 (1936).. 

80 Cong. Rec. 8418 (1936). 

80 Cong. Rec. 9417-18 (1936)- 

80 Cong. Rec. 6428-30, 7760, 7886 (1936). 

Sen. Doc. No. 248, 79th Cong., 2d Sess., 200, 251, 305, 
315 (1946) _ 


4 

37 

53 

37 

48 


33,54 


41 


Bearings Before Subcommittee of Committee on the 
Judiciary, 74th Cong., 2d Sess., Ser. 10, pt. 2, at 
433, 435, 459, 509-11 (1936)_ ! 36 

I 

I 

Bearings Before Subcommittee of Committee on the 
Judiciary, 74th Cong., 2d Sess., Ser. 10, pt. 2, at 
458, 569 (1936)_ j 53 

Bearings on the Distribution of Motor Vehicle Tires 
Before the Committee on Banking and Currency 
of the Senate, 78th Cong., 2d Sess., pt. 2, at 172-174 
(1944) _ j 48 

j 

Federal Trade Commission Report on Distribution j 
Methods and Costs in the Tire Industry, Part IV, 

Chap, m, 131 (1944)_ ill, 32 

Report of the Attorney General's National Commit¬ 
tee to Study the Antitrust Laws, 177_4,40,48 

2 Barron & Holtzoff, Federal Practice and Procedure, 

829 (1950) _ 


i 


24 














PAGE 


The Attorney General’s Manual on the Adminis¬ 
trative Procedure Act, 34 (1947)_ 41 

Schwartz, Gray v. Powell and the Scope of Review, 

54 Mich. L. Rev. 1 , 40-41 (1955)_ 59 

Statutes. 

Administrative Procedure Act 60 Stat. 237 (1946), 

5 U. S. C. §§1001 et seq. (1952)_41,42,43,46 

Clayton Act, Section 2(a) as amended by Robinson- 
Patman Act, 

49 Stat. 1526 (1936), 15 U. S. C. §13(a) (1952), 

amending 38 Stat. 730 (1914)_3,16,19,21,35,38, 

47,49,53,54,55 

Id,, Section 11, 

38 Stat. 734 (1914), 15 U. S. C. §21 (1952)_ 36 

Motor Carriers Act, 49 Stat. 546 (1936), as amended 
52 Stat. 1237 (1938), 49 TJ. S. C. §304(a) (6) (1952) 42 

Section 204(a)(6) _ 42 

Sections 216(a) and 218(b)_ 42 







{Httftefc States Court of Appeals 

Fob the District op Columbia Circuit. 


Nos. 13,070-13,101; 13,104-13,107 inclusive 


Federal Trade Commission, et al., 

Defendants-Appellanis, 


v. 


The B. F. Goodrich Company, et al., 

Plaintiff s-Appelle^s. 


Appeals from an Order of the 
United States District Court for the District of Columbia 


BRIEF FOR APPELLEES.* 


Counterstatement of the Case. 

A. Prior Proceedings. 

Quantity Limit Rule 203-1 reads as follows: 

“The quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time jfor 
delivery at one time.” 


•Although The Firestone Tire and Rubber Company doesjnot 
manufacture or sell private-brand tires or market tires through 
mass distributors, it participates in this joint brief in the interest 
of simplifying the presentation of the issues raised by these appeals. 
Such participation is not to be regarded as taking any position in 
this litigation concerning private-brand mass distribution of tires. 

Firestone also relies in this Court on the affidavit filed in j the 
District Court by its Vice-President, Mr. H. D. Tompkins. (Joint 
App. 221). 
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This Rule, the subject matter of the present litigation, 
was promulgated by the Federal Trade Commission (herein 
“FTC”) in 1951. 

These actions, commenced in 1952, pray for a perma¬ 
nent injunction against enforcement of the Rule and for a 
declaration that the Rule is void. 

Plaintiffs comprise a very large segment and a fair 
cross-section of the replacement tire and tube industry, 
purchasers as well as sellers. Some of the plaintiffs are 
large manufacturers and some are small manufacturers of 
rubber tires and tubes. Other plaintiffs are purchasers of 
tires and tubes for resale, including a farm cooperative, an 
oil company, a mail-order house and a group of 35 tire 
dealers. 

In November, 1952, defendants moved to dismiss the 
complaints because the District Court lacked jurisdiction 
of the subject matter and on the further ground that the 
complaints failed to state a claim upon which relief could 
be granted. The District Court’s order granting the motion 
was reversed by this Court. B . F. Goodrich Co. v. Federal 
Trade Commission, 93 App. D. C. 50, 208 F. 2d 829 (D. C. 
Cir. 1953). After filing their answers in 1954, defendants 
moved for summary judgment in May, 1955, and plaintiffs 
subsequently cross-moved. 

The numerous affidavits submitted in opposition to 
defendants’ motion included an affidavit of Dr. Warren W. 
Leigh, a long-recognized authority on tire marketing. This 
affidavit set forth the facts of the tire industry in compre¬ 
hensive fashion and demonstrated the numerous respects in 
which the FTC’s Rule and Findings did violence to these 
facts. (Joint App. 168). None of the affidavits submitted 
in opposition were controverted by defendants. 

Oral argument was heard in the District Court on Sep¬ 
tember 7, 1955. Thereafter, on September 8, 1955, the 
District Court entered its order denying defendants’ motion 
for summary judgment because of the existence of genuine 
issues of material facts and granting plaintiffs’ cross¬ 
motion on the ground that the FTC had failed to make the 
findings required by the quantity limit proviso. The B. F. 
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Goodrich Co . v. Federal Trade Commission, 134 F. Supp. 
39 (D. D. C. 1955). 

It is from this order that appellants have appealed^ 

B. The Background of the Quantity Limit 

Proviso. 

Quantity Limit Buie 203-1 was promulgated by the FTC 
pursuant to the quantity limit proviso of Section 2(a) of 
the Clayton Act, as amended by the Robinson-Patman Act. 
49 Stat. 1526 (1936), 15 U. S. C. §13(a) (1952), amending 
38 Stat. 730 (1914). 

Section 2(a) of the Act consists of three distinct parts. 
The first part contains a general prohibition against price 
discrimination which makes it unlawful for a seller to 
charge different prices to different buyers for the ^ame 
product when certain results follow. 

As is apparent both from the face of the statute and its 
legislative background, Congress recognized that the effi¬ 
ciencies of large scale manufacture and distribution result 
in substantial cost savings which are passed along to pur¬ 
chasers, including the ultimate consumer. Congress desired 
to encourage this practice, and the second part of Section 
2(a), the cost justification proviso, granted a specific excep¬ 
tion for price differentials based on cost savings resulting 
from either the differing methods or the differing quantities 
in which goods are sold and delivered. 

Cost justification was at the outset made a complete 
defense to a charge of unlawful price discrimination. 

However, Congress foresaw that there might arise a 
situation in which the differentials granted solely on acdount 
of quantity purchases would be available to so few j that 
monopoly would result. Congress concluded that in such 
an exceptional case it would be in the public interest to 
prevent the passing on of these cost savings. Accordingly, 
Congress added the quantity limit proviso as the third jpart 
of Section 2(a). 

In enacting the quantity limit proviso, Congress did not 
confer upon the FTC unrestricted power to fix quantity 
limi ts. As stated in the Senate Report accompanying the 
Senate bill: 

i 

i 

i 
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“The . . . proviso ... is not designed to confer 
npon the Commission carte blanche authority to reg¬ 
ulate quantity discounts without rule or guide, but 
only to permit it to fix limits in quantities for which 
price differentials may be granted, guided by the 
principle that economies of mere size do not justify 
the risk of monopoly.” H. R. Rep. No. 2287, 74th 
Cong., 2d Sess. 11 (1936). 

Congress, therefore, directed that the power be used only 
in situations in which the FTC found, after due investiga¬ 
tion and hearing, that available purchasers in quantities 
greater than the limit are so few as to render differentials 
on account thereof unjustly discriminatory or promotive of 
monopoly. 

In promulgating Quantity Limit Rule 203-1 the FTC 
ignored these requirements. As the District Court held, the 
FTC failed to make the findings required by the proviso as 
a condition precedent to the fixing of such a rule. The 
“investigation” conducted by the FTC and the proceeding 
which it chose to call its “hearing” violated fundamental 
legal principles. The FTC’s action is based upon a com¬ 
plete misinterpretation of the meaning of the quantity limit 
proviso, and, as Dr. Leigh’s affidavit shows, the Rule and 
the Findings which the FTC purported to make are wholly 
without factual support. (Joint App. 168). 

This is the sole instance, in the twenty years since the 
quantity limit proviso was enacted, in which the FTC has 
acted under it in the exercise of the power which the 
Attorney General’s National Committee to Study the Anti¬ 
trust Laws has termed the power to engage in a “crude 
form of price-fixing by administrative fiat.” (Report of 
the Attorney General’s National Committee to Study the 
Antitrust Laws, 177.) The FTC’s action here went far 
beyond price-fixing, however, for in promulgating Quantity 
Limit Rule 203-1 the FTC has issued an express order to 
the tire industry to jettison its entire existing and tradi¬ 
tional price structure and to adopt a novel and entirely 
foreign pricing system. 
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C. The Pacts of the Tire Industry. 

Certain of the issues presented to this Court rest upon 
uncontroverted facts. There is obviously no dispute over 
the language of the formal Findings which the FTC njiade 
and denominated as such, and this Court need only contrast 
these Findings against the requirements of the quantity 
limit proviso to rule on the question of whether the find¬ 
ings satisfy the statute. 

Similarly, there is no dispute as to the facts of the Hear¬ 
ing accorded by the FTC in fixing Quantity Limit Rule 
203-1, and the proper application of accepted legal prin¬ 
ciples will dispose of the issue of whether the FTC’s hear¬ 
ing was deficient in law. 

However, to appreciate the reasons why the FTC com¬ 
mitted the errors it did in promulgating the Rule,! this 
Court must understand how the tire industry functions. 
Consideration of the FTC’s Rule and Findings against!this 
background will place the FTC’s action in its proper context 
and facilitate consideration of the issues raised by ] this 
appeal. 

The FTC closed its eyes to the realities of the j tire 
industry. Instead, it conjured up a grossly over-simplified 
picture of the industry. Thus, for example, throughout 
this proceeding and in its Rule, the FTC has persisted in 
treating as a single homogeneous commodity all automotive 
tires and tubes. The inclusion within this single supposedly 
homogeneous category of a 2,640 pound tire for a piece of 
off-the-road equipment and a 3 or 4 pound motor scooter 
tire demonstrates the unreality of any such assumption. 

The FTC’s treatment of the way tires are distributed 
in the replacement tire industry is even more distorted. 
According to the FTC, the industry consists only of manu¬ 
facturers who sell to “purchasers” who resell to consunjiers. 
Nothing could be further from the fact. The patterp of 
distribution in the replacement tire industry is far more 
complex and varied. 

As Dr. Leigh’s uncontroverted affidavit shows, a I tire 
manufacturer may sell tires and tubes in the replacement 
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market to purchasers who are distributors, who resell to 
wholesalers, who, in turn, resell to retailers, who resell to 
consumers. The same manufacturer may sell tires to whole¬ 
salers, who resell to retailers, who resell to consumers. 
The same manufacturer may sell to retailers, who resell to 
consumers. The same manufacturers themselves sell 
directly to consumers. Finally, the same manufacturer 
may sell to purchasers who combine any or all of these 
various functions. (Joint App. 174-8). 

Additionally, although all of these various kinds and 
types of purchasers buy the same commodity, i. e., tires 
and tubes, there are many different sizes, kinds and types 
of tires and tubes which are thus distributed. This is 
significant in terms of the distribution pattern of the 
industry, because many purchasers specialize in particular 
sizes or a particular type of tire and do not customarily 
stock other sizes and types. 

There are other variations in the distribution pattern. 
Generally speaking, tires are either “manufacturer brand”, 
that is, a brand identified with the particular manufacturer, 
usually by the name of the manufacturer, or they are 
“private brand”. This latter is a brand identified with the 
name of a particular distributor who purchases them from 
the manufacturer, usually under a long-term contract. 
Under such arrangements the distributor generally under¬ 
takes a part of the manufacturing cost as well as the com¬ 
plete task of distribution of the tires, including advertising 
and promotion of the name under which they are sold. 

In Dr. Leigh’s uncontroverted affidavit appears a chart 
which graphically illustrates the variety in the channels of 
distribution and the numbers and kinds of intermediate and 
ultimate distributors involved in the distribution pattern 
in the tire industry. (Joint App. 174). This chart shows 
that in 1947, the year with respect to which the FTC based 
its factual investigation, manufacturers sold tires and tubes 
to, among others, 

65,000 direct distributors and dealers who were 
engaged in reselling both to other dealers and 
directly to consumers; 
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29 oil companies who were engaged in reselling tires 
directly and throngh 10,000 oil jobbers | and 
marketers to well over 100,000 dealers, mostly 
service station operators, who, in turn, sold to 
consumers; 

i 

100,000 other retailers who were engaged in reselling to 
consumers. 

The FTC’s refusal to recognize these industry facts 
led it to the erroneous conclusion that a quantity limit j rule 
was required in the tire industry. In reaching this conclu¬ 
sion, the FTC, following its artificial simplification of the 
industry into manufacturers who always resell to “pur¬ 
chasers” who resell to consumers, asserts in its Statement 
of Basis and Purpose that “a larger purchaser with a 
differential of 30% can profitably resell tires at a price 
about the same as the smallest purchaser pays for them.” 
(Joint App. 24). 

This statement is obviously intended to suggest |that 
the larger purchaser has a substantial cost advantage over 
the smaller purchaser. But in fact it merely reflectsj the 
obvious truth that when one purchaser sells to another* the 
selling price to one is the purchase price to the other. The 
FTC has not allowed for the fact that the “smallest pur¬ 
chaser” is very often a customer of “a larger purchaser”. 

Furthermore, the FTC has failed to recognize that |this 
difference in price reflects the fact that the large purchaser 
performs for himself certain distribution services which 
are performed for the smallest purchaser by his prede¬ 
cessors in the chain of distribution. Consequently, j the 
larger purchaser has to add to the cost of his tires the cost 
of performing these services before he is in a positioh to 
determine his selling price. 

This serves to illustrate the fact that the price structure 
of the tire industry reflects and is based upon the distri¬ 
bution pattern. The relationship between the two is simple 
and necessary. 
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The basic element in the price structure is cost. The 
primary cost is the cost of manufacture, i.e., the cost of 
raw materials, labor and manufacturing overhead. These 
costs, normally, are all borne by the manufacturer. 

Between the time that a tire leaves the factory and 
reaches the ultimate consumer, additional costs are 
incurred. These are the distribution costs, which include 
transportation, warehousing, selling, advertising and pro¬ 
motion, credit, and overhead expenses incurred in connec¬ 
tion with all of these tasks. 

If all manufacturers always sold to a single homogene¬ 
ous class of 1 ‘purchasers”, and if these manufacturers and 
11 purchasers” always assumed the same proportion of the 
distribution costs—which is what the FTC assumes—deal¬ 
ing with the differentials in price granted the various mem¬ 
bers within the class of “purchasers” would be a simple 
problem indeed. 

The situation in reality is quite different. The most 
superficial examination of the pattern of distribution within 
the tire industry indicates the tremendous extent to which 
different kinds of “purchasers” from manufacturers per¬ 
form, to differing degrees, the tasks of distribution with 
their concomitant cost. 

Consider, for example, a retailer who buys directly from 
the manufacturer. The manufacturer has already per¬ 
formed all the functions of warehousing, transportation, 
national advertising and selling, other than on-the-spot 
selling to the ultimate consumer, and paid the costs inci¬ 
dent thereto. In such a case, the retailer must pay a price 
which takes this fact into account. 

In contrast is a large oil company which buys tires and 
tubes directly from the manufacturer. It then distributes 
the tires throughout the country or a substantial part of 
the country, transporting them, warehousing them and 
reselling them to jobbers or wholesalers and perhaps to 
retailers. It assumes a very considerable portion of the 
task and the cost of distribution. The price that such a 
purchaser pays to the manufacturer must be one which 
realistically reflects the fact that the purchaser is taking 
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over from the manufacturer certain of the functions which 
the manufacturer performs and pays for when selling 
directly to a retailer. The price which the oil company 
receives when it sells the tire must reflect not only the cost 
to the company of purchasing the tire but, as well, the cost 
of performing the functions it has taken over, performed 
and paid for, plus a reasonable profit. 

The basic proposition is that anyone in the chain of 
distribution who performs a part of the task of distribu¬ 
tion must, if he is to stay in business, recover the cost to 
him of performing that task, together with a profit thereon. 

This proposition has been translated into the jprice 
structure of the tire industry in various ways.* 

"With respect to manufacturers’ brand tires, it has been 
effected by a series of discounts from a published list price 
which serves as a basis for the computation of discounts 
allowed to those in the chain of distribution who bear a 
part of the costs of distribution. 

The basic discount is the ‘‘trade discount”. This dis¬ 
count is granted to all who purchase for resale, rather than 
use, and reflects the fact that such purchasers perform at 
least the function of a retailer in the distribution pattern 
and thus must recoup at least the minimum cost of per¬ 
forming this function plus a profit thereon. 

There also exists in the industry a wholesale commis¬ 
sion which in form is also a discount from the list price. 
The wholesale commission reflects the fact that the pur¬ 
chaser who receives it performs the functions of a whole¬ 
saler in the distribution pattern and must, if he is t<j stay 
in business, recoup the costs which he incurs in that Rapac¬ 
ity, together with a profit. Owing to the great number of 
combined wholesaler-retailers in this industry, the whole¬ 
sale commission has been most difficult to administer in 
practice, and most manufacturers have included within an 
annual volume discount some additional compensation to 
the purchaser who performs wholesaling functions. 

| 

— - i 

i 

• What follows here is a condensation of material set forth in 
Dr. Leigh’s affidavit. (Joint App. 184-6). 


i 

i 
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The annual volume discount, as its name implies, is a 
percentage discount from the list price which varies by 
becoming larger as the annual volume of purchases of a 
particular purchaser becomes larger. This discount is cal¬ 
culated, on the basis of experience, to take into account and 
reflect the differences between purchasers, the extent to 
which they perform the various distribution functions, such 
as wholesaling, and, in general, the variations in the serv¬ 
ices which they render in selling to the ultimate consumer, 
whether directly or through intermediate distributors. 

There has also existed in the tire industry a discount 
based on the quantity of tires and tubes purchased by the 
buyer at a single time. This discount has never been sig¬ 
nificant. In 1947, the available quantity discount was one 
granted upon orders of 10,000 pounds or more, and no addi¬ 
tional quantity discount was granted on orders for quan¬ 
tities in excess of that amount.* 

There are other methods of distribution in which the 
purchaser from the manufacturer assumes costs which 
are customarily regarded as a part of the manufacturer’s 
costs, to which the above discount structure does not apply. 
Thus, for example, the ‘ 1 private brand” purchaser under¬ 
takes all advertising of the private brand, including 
national advertising, a function which for manufacturers’ 
brands is customarily performed by the manufacturer. 
Similarly, the private brand purchaser will undertake all 
credit risks and concomitant costs, warranty risks, trans¬ 
portation, and various other of the functions of distribution 
and the costs incident thereto. 

The private brand distributor, moreover, will often 
supply molds to the manufacturer, thus assuming one of 
the direct costs of manufacture. In some cases, the private 
brand purchaser may even supply raw materials. All of 
these functions assumed by the private brand purchaser 
are reflected in the price which he pays to the manufacturer. 

*At other times the industry has granted a small additional 
discount for orders of 20,000 pounds. No further quantity discount 
has ever been offered by the industry on orders in excess of 20,000 
pounds. (Joint App. 185). 
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His price thus reflects the savings to the manufacturer 
which result from this type of manufacture, sale &nd 
delivery. 

The arithmetical difference between the price paid by a 
private brand distributor and that paid by the purchaser 
buying manufacturer brand tires does not reflect the true 
relationship between them. To the price paid by the dis¬ 
tributor of private brand tires must be added the cost which 
he incurs in performing some of the manufacturing and all 
of the distribution functions before his price may be 
properly compared with that paid by the purchase^ of 
manufacturers’ brands, whose price includes an amount to 
cover the cost of these services which have been performed 
and paid for by the manufacturer or other distributors.* 

These, then, are the highlights of the facts of the tire 
industry. The FTC was able to reach the result it did only 
by ignoring these undisputed facts. 

I 

D. The Procedure Followed by the FTC. 

The quantity limit proviso requires in the clearest terms 
that the FTC, as a prerequisite to the promulgation of a 
quantity limit rule, first, conduct a due investigation; 
second, grant a hearing to all interested parties; and, third, 
make specific findings supporting the rule promulgated 

It is difficult for appellees to determine whether or hot 
the FTC made a due investigation, for the extent thereof 
has never been revealed to them. However, the dissent¬ 
ing statement of Commissioner Mason makes it abundantly 

clear that in his view the investigation made by the FTC 
— 

* The FTC has found that larger manufacturers spend 27.67 
cents of each sales dollar in distribution costs. Federal Trade Com¬ 
mission Report on Distribution Methods and Costs in the Tire Indus¬ 
try, Part IV, Chap. Ill, p. 131 (1944). It is apparent that the 
private brand type purchaser, who takes over many of these dis¬ 
tribution functions from the manufacturer, must also spend a high 
percentage of each sales dollar in performing these functions) in 
addition to such manufacturing costs as he undertakes. See also 
Chart II set forth in Dr. Leigh’s affidavit. (Joint App. 182-3). It is, 
therefore, the price paid by the private brand purchaser plus Ithe 
27.67 cents distribution cost that affords a more nearly correct 
comparison than does the 30% differential of which the FTC speaks. 
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was in fact inadequate, was so designed as necessarily to be 
inadequate, and in no sense of the word could be character¬ 
ized, in the language of the statute, as due. (Joint App. 
37-41). 

Nor can appellees, on the basis of the facts known to 
them, tell what part of the proceedings conducted by the 
FTC was considered to be investigation, what part was 
considered to be hearing, whether or not the two over¬ 
lapped, or when the one left off and the other began. 

As an example, the FTC’s “hearing”, according to the 
official record of the FTC, was held open for a period of 
approximately two years after completion of the oral pres¬ 
entation permitted by the FTC, although this fact was not 
known to any of the interested parties who appeared in the 
proceeding until after the proceeding was officially closed. 
Appellees have no knowledge as to whether anyone was in 
fact heard or was, in the opinion of the FTC, entitled to 
be* heard during that period. Nor do appellees know 
whether the status of the “hearing” as “open” during the 
great majority of that time had any reason or served any 
purpose whatever. 

In any event, that part of the procedure upon which 
appellants appear to rely as constituting a hearing is by 
all standards of law wholly and completely inadequate. 
The details of the procedure followed in this regard are set 
forth at pages 33-5, infra . Suffice it to say at this point that 
the FTC’s “hearing” did not meet the minimum require¬ 
ments which the Supreme Court has consistently demanded 
of administrative agencies in fixing prices or rates since 
the creation of the ICC in the second half of the last 
century. 

The procedure did not comply with the requirements of 
the Administrative Procedure Act as to the kind of hearing 
which an administrative agency charged by law with the 
duty of giving a hearing and making findings of fact must 
give. 

The procedure did not comply with the minimal stand¬ 
ards which the Constitution requires that a hearing affect¬ 
ing rights such as are involved herein must have. 
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There is no dispute as to the facts concerning the pro¬ 
cedure followed by the FTC. The only justification offered 
by appellants is that the FTC is entitled to be equated ip. all 
respects to the Congress of the United States and pre¬ 
sumably, although this is not made explicit, is entitle^ to 
the same immunity from answerability to the judicial arm 
of Government. 

E. The FTC’s Buie, Findings and Statement 
of Basis and Purpose 

i 

Quantity Limit Kule 203-1 fixes as a limit for price 
differentials in the replacement tire and tube industry [the 
quantity of 20,000 pounds ordered at one time for delivery 
at one time. 

At first glance, the Rule appears to relate only to differ¬ 
entials resulting from savings on account of the quantity 
of tires and tubes ordered at one time for delivery at due 
time. It states that such differentials may not be grapted 
on account of quantities in excess of 20,000 pounds, j In 
fact, as shown at p. 10, supra , they never have been. 

The Rule, however, does not stand in isolation. It| is, 
as the statute requires, accompanied by Findings, j A 
simple reading of these Findings discloses, however, that 
they are totally inadequate to satisfy the statutory require¬ 
ments. | 

This complete failure to comply with the statute is pot 
disputed by appellants, who now state in their brief that ‘‘It 
is conceded that this finding [that required by the quantity 
limit proviso] does not appear in the Commission’s formal 
Findings.” (Appellants’ brief, 20). 

Nor do these Findings give any clue as to the meaning 
of the Rule. The FTC purported to find that there were; so 
few available purchasers who could purchase in annual 
volumes of $600,000 or more that the requisite effect ion 
competition was produced. On the basis of this Finding, it 
imposed a quantity limit of 20,000 pounds ordered at cine 
time for delivery at one time. To use a homely aphorism, 
it is readily apparent that the Findings are in terms I of 
oranges, and the Rule in terms of apples. It was for this 
reason that the District Court invalidated the Rule. 
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The only other part of the FTC’s publication that can 
be examined—although its status, if any, under the quantity 
limit proviso is dubious in the extreme—is an attempted 
rationalization labeled “Statement of Basis and Purpose”. 
(Joint App. 20). This is a discursive homily by the 
FTC on the subject of the price structure of the replace¬ 
ment tire and tube industry as the FTC sees it and what, in 
its view, is wrong with that structure. 

From this it appears that the FTC felt that private 
brand arrangements are undesirable. It made no attempt 
to determine whether it had power to act with respect to 
these arrangements, i.e., to determine whether they involved 
differentials cost justified on account of quantity, over 
which the FTC has authority to act, or only on account of 
method, over which the FTC has no authority under the 
quantity limit proviso. Instead, it sweepingly concluded 
that all differentials, “. . . however designated or justified 
are on account of quantity when greater quantities result 
. . .” (Joint App. 24). This conclusion ignores the plain 
language of the statute, which establishes beyond question 
that a quantity limit may apply only to differentials cost 
justified on the basis of savings due to the quantities in 
which goods are manufactured, sold and delivered. 

Apparently, in the opinion of the FTC the Quantity 
Limit Rule promulgated has the practical effect of outlaw¬ 
ing all existing private brand arrangements. This Court, 
as well as appellees, has had difficulty with this conclusion, 
and the opinion in the earlier appeal adverted specifically 
to the fact that the Rule purports to have the described 
effect on cost-plus contracts “. . . which seemingly do not 
involve quantity differentials.” B. F. Goodrich Co. v. 
Federal Trade Commission, 93 App. D. C. 50, 208 F. 2d 829 
(D. C. Cir. 1953). 

Similarly, it appears that in the view of the FTC annual 
volume discounts, which have always been the cornerstone 
of the pricing structure for independent tire dealers, are 
undesirable and should be eliminated. As in the case of 
private brands, the FTC concludes that they are eliminated 
by the Quantity Limit Rule enunciated. How, exactly, this 
comes about is left in nubibus. 
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The Statement of Basis and Purpose does contain Some 
weak assertions about “broad inferences’’ which the |FTC 
conceded cannot be taken as “precisely revealing the facts” 
or as “precisely forecasting what such facts will jbe.” 
(Joint App. 32). It is clear, however, that “broad iiafer- 
ences” are no substitute for facts and cannot remedy the 
FTC’s failure to investigate and determine the facts. | 
While the reasoning of the FTC in its Statement of 
Basis and Purpose is obscure to the point of incomprehen¬ 
sibility, its conclusions are clear. The FTC concluded j that 
its Buie has the effect of making unlawful annual volume 
discounts in amounts greater than the quantity discount 
allowed on 20,000 pounds of tires and tubes ordered ai one 
time for delivery at one time. Similarly, it is clear that the 
FTC regarded its Buie as outlawing price differentials 
based upon the differing methods of sale and delivery 
granted to private brand purchasers which exceed the 
discount granted the purchaser of 20,000 pounds of jtires 
and tubes ordered at one time for delivery at one timej 


_ 

i 

In considering the effect of the FTC’s Buie, Findings 
and Statement of Basis and Purpose on the tire industry, 
one fact is fundamental. That is, that on a number of 
essential points, the facts of what the FTC did dol not 


square with the interpretation put upon its action by the 
FTC’s representatives before this Court. 

For example, appellants argue in their brief that the 
fact that differentials cost justified on account of method 
are, in the tire industry, commingled with differentials cost 


justified on account of quantity gives the FTC jurisdiction 
over the commingled whole. (Appellants’ brief, 41)j In 
fact, the FTC adopted the principle that differentials 
“. . . however designated or justified are on account of 
quantity whenever greater quantities result . . .”, a prin¬ 
ciple which, under the FTC’s analysis of the tire industry, 
rules out the possibility of the existence of method differen¬ 
tials. (Joint App. 24). 

As another example, the FTC made three formal Find¬ 
ings which it denominated and published as sucn along 
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with its Rule and the accompanying Statement of Basis 
and Purpose. Appellants now contend that the formal 
Findings are not really the findings made by the FTC, and 
that its findings are, in reality, to be found somewhere in 
the Statement of Basis and Purpose. 

Whatever conclusions may be drawn from these incon¬ 
sistencies, it is clear that what the FTC says it is doing in 
its Rule, Findings and Statement bears little resemblance 
to what the FTC’s representatives in this Court now con¬ 
tend the FTC did. On a number of important issues, there 
is simply no correspondence between the two. 

The fact is that appellants have been faced with the 
problem of justifying a Rule which is unsupported by find¬ 
ings and of defending conclusions which have no foundation 
in fact. The difficulties with which appellants have had to 
contend cannot, however, be permitted to obscure the fact 
that the Rule and the Findings have no relation to each 
other, and that neither has any connection with the realities 
of the industry which they purport to regulate. 


Statutes, Regulations and Rules Involved. 

In their brief appellants have set forth all of the per¬ 
tinent material except the Rule and the formal Findings 
upon which the FTC purported to base its Rule, which 
appellees now set forth:* 

Findings and Order. 

Pursuant to the provisions of section 2 (a) of the Clay¬ 
ton Act, as amended by the Robinson-Patman Act (U. S. C., 
Title 15, sec. 13), the Federal Trade Commission, after due 
investigation and hearing to all interested parties in accord¬ 
ance with the provisions of Rule XXX of its Rules of 
Practice (16 CFR 2.30) and of section 18 of its General 
Procedures (16 CFR 7.11), finds, orders and states as fol- 


* These, together with the FTC’s Statement of Basis and Pur¬ 
pose, are also set forth in the Joint Appendix. (Joint App. 19-20). 


lows with respect to replacement tires and tnbes made of 
natural or synthetic rubber for use on motor vehicles as a 
class of commodity: 

i 

Findings. 1. Available purchasers in the greater quan¬ 
tities of annual dollar volumes of six hundred thousand 
(600,000) dollars and more are so few as to render differen¬ 
tials on account thereof unjustly discr imin atory against 
purchasers in smaller quantities and promotive of monopoly 
in the lines of commerce in which the sellers and pur¬ 
chasers, respectively, are engaged. 

I 

2. The carload quantity of twenty thousand (20,(|00) 
pounds ordered at one time for delivery at one time isj the 
quantity upon which the maximum differentials on account 
of quantity should be granted, that quantity being j the 
reasonable maximum as to which there will be a sufficient 
number of available purchasers so as not to render suqh a 
maximum differential unjustly discriminatory against pur¬ 
chasers in smaller quantities and promotive of monopoly 
in the lines of commerce in which the sellers and purchasers, 
respectively, are engaged. 

3. For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quantities and 
promotion of monopoly in the lines of commerce in which 
the sellers and purchasers, respectively, are engaged, ijb is 
reasonably necessary to fix and establish the quantity of 
twenty thousand (20,000) pounds ordered at one time for 
delivery at one time as the quantity limit so that said sec¬ 
tion of said Act shall not be construed to permit any greater 
differential based on quantity than that based on such 
quantity limit. 

It is therefore ordered, That the following rule, whjich 
may be cited as Quantity-Limit Rule 203-1, to fix and estab¬ 
lish a quantity limit as to replacement tires and tubes mhde 
of natural or synthetic rubber for use on motor vehiclesj as 
a class of commodity be, and it hereby is, promulgated to 
be in full force and effect on and after April 7,1952: 
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The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at one 
time. 


SUMMARY OF ARGUMENT. 

I. The FTC Failed To Make the Findings 
Required by the Quantity Limit Proviso. 

The FTC set forth three Findings upon which it pur¬ 
ported to base its Rule. Appellants now concede that the 
findings required by the statute do not appear in these 
Findings. (Appellants’ brief, 20). 

Appellants now argue that certain language which they 
have belatedly culled from the Statement of Basis and Pur¬ 
pose constitutes the required findings. It is clear, however, 
that the FTC having made formal Findings, nothing con¬ 
tained in the accompanying Statement of Basis and Pur¬ 
pose can be used to remedy deficiencies in the formal 
Findings or modify or change them. 

Even if recourse is had to the Statement of Basis and 
Purpose, as appellants now suggest, nothing therein is 
found which satisfies the statute. Nowhere has the FTC 
stated a conclusion as to the number of available pur¬ 
chasers in excess of the limit, which is the finding required 
by the statute. Statements which appellants rely on as 
constituting the required finding deal with multiple carload 
purchases, whereas all of the data before the FTC related 
to annual volume purchases. The FTC’s attempt to bridge 
the gap between the data before it and the conclusions it 
purported to draw from such data rests upon a “broad 
inference” which is totally without factual support. Fur¬ 
ther, the FTC’s reliance at critical points in its reasoning 
on the “experience” and “expertise” of another agency 
as a substitute for facts is clearly erroneous. 
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II. The PTC Failed To Hold a Full, on-the- 
Record Hearing as Required by Law. 

i 

Even if it were found that the FTC made the required 
findings, the Rule must still be held invalid because the 
FTC did not hold the hearing required by the quantity 
limit proviso, controlling judicial precedents, the Adminis¬ 
trative Procedure Act and the Constitution of the Uiiited 
States. 

The legislative history of the quantity limit prcjviso 
shows that Congress intended that the FTC, before filing 
a quantity limit, hold a full hearing. A full hearing, ifiore- 
over, is essential if the quantity limit proviso is not to be 
used as a mechanism whereby the FTC can arbitrarily 
read out of the statute the cost justification exception con¬ 
tained in Section 2(a) of the Robinson-Patman Acjt to 
which Congress attached such significance. 

Controlling case law makes it clear that when agency 
action involves what Mr. Justice Cardozo has termed the 
“power to ordain”, Norwegian Nitrogen Products Co. v. 
United States, 288 U. S. 294 (1933), which is what we are 
here concerned with, the rights of the affected parties! can 
be safeguarded only through the holding of a full, I on- 
the-record hearing. When the agency action related to 
the fixing of rates or involves the “control of prices in Com¬ 
modity markets”—which this Court has stated is involved 
here, B. F. Goodrich Co. v. Federal Trade Commission\ 208 
F. 2d 829 (D. C. Cir. 1953)—this logic is even more com¬ 
pelling, and the Courts have consistently so held since this 
problem first arose in cases involving the ICC in the;last 
half of the 19th Century. 

The Administrative Procedure Act requires the FTC 
to hold a full hearing. The phrase “on the record” in that 
statute does not mean that a particular statute need use 
these precise words before a full hearing must be field. 
The dual requirements of “hearing” plus “findings” 
have always been held to require the full, formal heading 
provided for in Sections 7 and 8 of the Administrative 
Procedure Act. 
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The cases relied on by appellants as supporting their 
contention that the FTC may shrond in secrecy the factual 
basis upon which the FTC claims to base its Findings and 
Rule not only do not support appellants’ position but estab¬ 
lish the contrary as the principle which must govern here. 

The FTC’s procedure, involving as it did the use of 
secret data, “broad inferences” and a consistent refusal to 
set forth the basis upon which the FTC acted, violated due 
process of law. 

ITT. The FTC’s Conclusions Are Based Upon 
Misinterpretations of the Quantity Limit 
Proviso and Are Arbitrary and Capri¬ 
cious as a Matter of Law. 

Dr. Leigh’s uncontroverted affidavit, as well as the other 
affidavits submitted in opposition to appellants’ motion for 
summary judgment, establish that, even adopting the 
factual hypothesis which the FTC set forth in its Statement 
of Basis and Purpose, the conclusions of fact which the 
FTC purported to reach are arbitrary and capricious as a 
matter of law. 

The FTC’s Rule and formal Findings and the statements 
made in its Statement of Basis and Purpose are based upon 
erroneous interpretations of the requirements of the quan¬ 
tity limit proviso. 

The FTC’s conclusion that 63 purchasers are the “so 
few” required by the statutory language is directly con¬ 
trary to the plain meaning of those words, reinforced by 
the legislative history of the quantity limit proviso. Sim¬ 
ilarly, the FTC’s conclusions as to promotion of monopoly 
in the tire industry are based upon an erroneous interpre¬ 
tation of the requirements of the quantity limit proviso. 

The FTC’s conclusion that differentials, however desig¬ 
nated or justified, are on account of quantity when greater 
quantities result, is a clear error of law. The quantity limit 
proviso confers jurisdiction on the FTC to act only with 
respect to quantity differentials. This error is not cured 
by appellants’ present contention that the method differen¬ 
tials here involved are minor only or are so intermingled 
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with quantity differentials as to render separation of the 
two difficult. The FTC made no attempt to determine 
whether such intermingling in fact existed, and, indeed, the 
principle upon which the FTC proceeded excludes by 
hypothesis the possibility of the existence of any method 
differentials in the tire industry. 

IV. The Pleadings and Affidavits Raise Genuine 
Issues of Material Facts. 

The pleadings in these cases, as well as the affidavits 
submitted to the District Court in opposition to appellants’ 
motion for summary judgment, raise genuine issues of 
material facts. As a matter of law, the District Court cor¬ 
rectly denied appellants’ motion. 

Appellants’ contention that it is impossible to raise 
issues of fact here is nothing more than an unsupported 
assertion that the FTC’s conclusions are immune to 
review, even where the uncontroverted facts are to the 
contrary. Even where agency action is taken on a full evi¬ 
dentiary record this is not the case. Here, where the iFTC 
has never revealed the factual basis for its action, thisl can¬ 
not be the law. 


ARGUMENT. 


I. 

j 

The District Court Properly Held that the FTC 
Failed To Make the Required Statutory Finding. ; 

The quantity limit proviso requires that the FTC, before 
it can fix a quantity limit, find 

“. . . that available purchasers in greater quantities 
are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of 
monopoly ...” (15 U. S. C. §13 (a)). 

To support Quantity Limit Rule 203-1, the FTC |was 
required to find that available purchasers in quantities 


! 
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greater than 20,000 pounds of tires and tnbes ordered at 
one time for delivery at one time are so few as to render 
differentials on account of snch greater quantities unjustly 
discriminatory or promotive of monopoly. 

This the FTC failed to do. 

The FTC made three Findings which it labeled as such 
and published with its Rule. The District Court held below 
that none of these Findings satisfied the statutory require¬ 
ment, and accordingly granted appellees’ motion for sum¬ 
mary judgment. 

Appellants now concede that the District Court was 
correct and that the required findings cannot be found 
among the FTC’s Findings. (Appellants’ brief, 20). 

In the light of this admission, the area of dispute on the 
question of whether the FTC made the required findings 
can be narrowed to the following: 

Can resort be had to the Statement of Basis and Pur¬ 
pose for the required findings which concededly are not 
in the Findings made by the FTC? 

Appellants’ contention that resort may be had to the 
Statement of Basis and Purpose is predicated on several 
cases cited at page 22 of their brief. These cases are not 
authority for this proposition. They involve a quite dif¬ 
ferent fact situation and are completely irrelevant to the 
issue presented to this Court. 

In none of the cases cited by appellants did the agency 
involved make formal findings. In every case the agency 
intended to make its findings in its written report, inter¬ 
mingled with other matter, and indicated that this was 
what it was doing. 

Here the FTC made formal Findings which it denomi¬ 
nated as such. It did not intend to make its findings in the 
Statement of Basis and Purpose. It is one thing to look 
for findings in an opinion when the agency has designated 
no findings as such, as this Court did recently in American 
Airlines, Inc. v. Civil Aeronautics Board, 231 F. 2d 483 
(D. C. Cir. 1956). It is quite another to ignore the formal 
Findings which have been made because a subsequent reap¬ 
praisal has shown them to be inadequate. 
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With these cases disposed of, appellants 7 two-page 
argument on this, the vital question before this Court, 
is seen to be nothing more than a bold but unsupported 
assertion that appellants can with impunity discard j the 
formal Findings made by the administrative agency, choose 
whatever language it likes from the Statement of Basis 
and Purpose and call it the required “findings”. The 
cavalier treatment appellants have accorded this point 
can only be explained by the total lack of authority forjthis 
position, the weakness of the language adverted to, and 
the flimsiness of the reasoning on which that language is 
based. 


A. The FTC Is Confined to the Statements 
It Designated as Its “Findings.” 

Appellants’ argument that at this stage of this proceed¬ 
ing the formal Findings made and labeled as such by] the 
FTC can be jettisoned and language from the Statement of 
Basis and Purpose substituted therefor violates ordinary 
precepts of common sense and is contrary to yell- 
established legal principles. 

It is elementary that when Congress imposes a require¬ 
ment of findings it intends thereby to focus the agency’s 
attention on the limits which circumscribe its power to;act. 
When a finding is specifically required as a condition pre¬ 
cedent to an agency order, the validity of the order inust 
rest upon the necessary finding. Wichita R. R. ancl Light 
Co. v. Public Utilities Commission, 260 TJ. S. 48 (1922); 
Mahler v. Eby, 264 U. S. 32 (1924); United States v. Balti¬ 
more <& Ohio R. R., 293 U. S. 454 (1935). See also dissent¬ 
ing opinion of Mr. Justice Frankfurter in Yonkers v. United 
States, 320 TJ. S. 685, 692 (1944). 

Moreover, when Congress delegates to an administrative 
agency the task of making the required finding, the finding 
must be made by the agency. This is particularly true 
when, as in the present case, the finding involves the assess¬ 
ment and weighing of complicated economic facts. 

Here it is clear that the FTC did not regard its State¬ 
ment of Basis and Purpose as containing the required 
statutory findings. Had it done so, the FTC would not have 
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made formal Findings. The present apologists for the 
FTC cannot, and this Court should not, substitute its judg¬ 
ment on this matter for that of the FTC and label the State¬ 
ment of Basis and Purpose or any part of it as the required 
finding. 

A compelling analogy to the situation here presented 
is found under Rule 52(a) of the Federal Rules of Civil 
Procedure. Under Rule 52(a), a trial judge may set forth 
separate findings or his findings may appear in his opinion 
if he writes one. The judge may also make separate findings 
and write an accompanying opinion, but in such a case 
nothing in his opinion can be used to supply deficiencies in 
the formal findings: 

“Statements in an opinion which is not regarded 
or intended as embracing findings of fact and con¬ 
clusions of law cannot control, modify or impeach 
the findings or decision.” 2 Barron & Holtzoff, Fed¬ 
eral Practice and Procedure, 829 (1950). 

As had been shown above, the FTC’s Statement was 
never regarded or intended as embracing findings—at least, 
not until this appeal. 

A striking example of the tradition that findings are 
determinative and opinions secondary is found in Brooks 
Bros. v. Brooks Clothing of California, Ltd., 5 F. R. D. 14 
(S. D. Calif. 1945). A trial judge had written an opinion 
and had also made specific findings. A motion was made 
to have a statement from the opinion included in the find¬ 
ings. The judge denied the motion, and in so doing stated 
that the trial judge speaks to the higher court through 
his findings and judgment and not through his reasons for 
them. He further stated that even if his opinion contained 
statements which were inconsistent with his findings, the 
validity of the findings would not thereby be impaired. 

Here all that the Court can safely say is that the FTC 
was willing to publish as “Findings” the three statements 
which it called Findings Nos. 1, 2 and 3. There is no way 
of knowing whether a majority of the FTC would have been 
willing to include in its formal Findings anything else 
drawn from the Statement of Basis and Purpose. This 
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i 


Court, therefore, may not look to the Statement of Basis 
and Purpose for the statutory findings. Instead, appel¬ 
lants’ concession that the FTC’s formal Findings are inade¬ 
quate must be taken to dispose of these appeals. 

i 

i 

i 

B. The Required Statutory Finding Is Not To 
Be Found in the Statement of Basis and 
Purpose. 

i 

Let us assume, arguendo , that recourse may be had to 
the FTC’s Statement of Basis and Purpose to seek the 
required findings, as appellants contend. 

This does not aid appellants. First, the Statement Icon- 
tains no conclusion as to the number of available purchasers 
in quantities greater than the limit, which the FTC j was 
required to find under the statute. Second, all of the plata 
relied on by the FTC relate to annual volumes, whereas the 
Buie is fixed on a single shipment basis. And thirdj the 
conclusions set forth in the Statement do not rest on facts 
but upon alleged “experience” and “expertise”—and the 
“experience” and “expertise” of another agency, at that. 

1. The Statement of Basis and Purpose 
Nowhere Purports To Arrive at Any Con¬ 
clusion as to the Number of Available 
Purchasers in Quantities Greater Than 
the Limit. 

The quantity limit proviso requires the FTC, when it 
fixes a quantity limit, to make a finding with respect to| the 
fewness of the “available purchasers in greater quantities” 
than such limit. It is conceded that the FTC did not do 
this in its formal Findings. Neither did it do so, or attempt 
to do so, in its Statement of Basis and Purpose. Bather, 
the FTC concluded that available purchasers of multiple 
(presumably two or more) carloads are so few as to bring 
about the undesirable results contemplated by the proviso, 
and, having reached that conclusion, then proceeded to say 
that a carload would therefore be a proper limit. 

This is a complete non sequitur. The term “greater 
quantities” in the statute does not mean “any greater 
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quantity”. Certainly, the FTC conld not set a limit at 
20,000 pounds solely on a finding that there are too few 
purchasers in quantities of 100,000 pounds. At the very 
least, the FTC must make the required finding as to an 
amount which bears some reasonable relationship to the 
limit. 

As the undisputed facts show, there are hundreds, 
indeed thousands, of “available purchasers” of quantities 
in excess of a carload of 20,000 pounds but less than two 
carloads totaling 40,000 pounds. (Joint App. 211-2). The 
FTC has not even attempted, so far as any evidence pre¬ 
sented here is concerned, to ascertain whether these num¬ 
bers of available purchasers are few or whether or not their 
fewness is such as to bring about, in the FTC’s judgment, 
the effects condemned by the proviso. 

This analysis of the FTC’s reasoning as gleaned from 
the Statement of Basis and Purpose may well explain the 
deficiencies of the FTC’s formal Findings. The FTC not 
only failed to make the finding which the statute directs 
it to make—it did not even try to make it. 

Appellants’ brief follows the FTC into this identical 
error. The point is highlighted by the following passage 
appearing at page 51 of appellants’ brief: 

“Dr. Leigh also stated in his affidavit that 4,000 
to 16,000 purchasers were available in 1947 to pur¬ 
chase in quantities greater than 20,000 pounds. . . . 
His statement is premised on the allegation that a 
carload of tires weighs more than 20,000 pounds. .. . 
This seems hardly worth belaboring, in view of the 
established acceptance of the 20,000 pound figure by 
the trade. The number available to purchase in car¬ 
loads (the quantity limit) is immaterial. The perti¬ 
nent question is 1 how many are available to purchase 
in multiple-carloads?’ ” 

Appellants impliedly criticize Dr. Leigh’s affidavit for 
dealing with the question as to the number of available pur¬ 
chasers in quantities greater than the 20,000 pound limit 
although—and this is most significant—they do not chal¬ 
lenge his conclusion that there are between 4,000 and 16,000 
such purchasers. Despite the plain language of the statute, 
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appellants insist that the number of available purchasers 
in quantities greater than the limit is not the test at; all. 
Rather, they say, the pertinent question is how many!are 
available to purchase in multiple carloads. 

If in the tire industry purchases could only be made in 
carload lots, appellants’ approach might have some valid¬ 
ity. But as the undisputed facts before this Court sljow, 
quantity purchases of tires are usually made in truck¬ 
load lots, not in carload lots. A truckload is less than 
20,000 pounds, and two or more truckloads may frequently 
exceed a “carload” of 20,000 pounds but be less thanjthe 
minimum “multiple carload” of 40,000 pounds (Joint App. 
208-10). 

This is important because it demonstrates that, even 
assuming that the FTC’s approach to the problem in terms 
of a quantity ordered at one time for shipment at one time 
is valid, and adopting the FTC’s statistics and conclusions 
as correct in all respects, the finding reached by the FjTC 
falls far wide of the mark established by the statute, i In¬ 
deed, to pursue the simile, it is not even aimed at the target. 

Nor does appellants’ brief help matters when in the vjery 
next paragraph to the one quoted above appellants state 
“the thrust of appellees’ attack appears to be aimed at |the 
statistical methods employed by the Commission ... rather 
than at the basic statistical data.” Appellees’ difficulty 
does not have to do with either statistical methods j or 
resultant data. It has to do simply with the FTC’s failure 
to adhere to the factual standard posited by the statute 
under which the FTC has purported to act. 

This is not to say that there are not many egregibus 
deficiencies in the statistical data, the methods by which 
they were obtained and their relation to the conclusions 
sought to be drawn from them which permeate the FTC’s 
statements as to available purchasers in carload and multi¬ 
ple carload lots. These are dealt with below. The import¬ 
ant point here is that, even accepting uncritically the FTC’s 
own conclusions and the FTC’s own data, they still fall £ar 
short of establishing, or even tending to support, the finding 
required by the statute. 

I 

j 
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2. The FTC’s Conclusions as to Available 
Purchasers in Carload and Multiple 
Carload Lots Are Not Supported by the 
Data Upon Which the FTC Relies. 

In demonstrating that the FTC’s conclnsions as to the 
number of available purchasers of multiple carload lots are 
totally irrelevant in terms of the finding required by the 
quantity limit proviso, appellees have taken the FTC’s con¬ 
clusions and data at face value. This accords them an 
acceptance to which they are in no wise entitled. The 
most cursory examination of what the FTC advances as the 
basis for these irrelevant conclusions illustrates that in fact 
there is no basis for them at all. 

The meager data which the FTC had before it related 
exclusively to annual volume purchases. It could not be 
otherwise, for as appellees have shown, the industry has 
since its inception operated to a large degree on an annual 
volume basis and quantity discounts have never been an 
important factor in the industry’s price structure. 

The question is immediately posed, what can data about 
annual volume purchases have to do with a limit fixed on 
a shipment basis? The answer, of course, is that they can 
have nothing to do with such a limit.* 

This did not, however, deter the FTC, which proceeded 
to conclude, on the basis of these data, that there are only 
63 available purchasers of multiple carloads. 

This in itself is a startling conclusion. The critical 
annual volume, according to the FTC, is $600,000. But the 
FTC has no information whatever as to the relation between 
multiple carload purchases and annual volumes above 
$350,000. Perhaps these data would justify conclusions 
about the extent to which purchasers of up to $350,000 
worth of tires per year could buy in carload lots, although 
the fact that the data were submitted by what can at best 
he considered an unrepresentative group industry-wise 

* In fact, the very data upon which the FTC relied were sub¬ 
mitted in support of a Rule based on annual volume of purchases 
and in opposition to the Rule which the FTC ultimately promul¬ 
gated. 
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makes even this somewhat dubious. As to the $60p,000 
bracket there is just no evidence giving any indication as 
to the relationship between purchasers of $600,000 annual 
volumes and multiple carload lots, and, accordingly, no 
factual basis for any such conclusion. 

Data about annual volumes cannot support findings 
about multiple carloads. Even the FTC recognized j that 
it was on rather shaky ground here, and its Statement is 
disarming in its candor on this point: 

i 

* ‘These data cannot properly be, and are not, 
considered as precisely revealing the facts as to the 
actual number of carload purchasers and purchases 
in 1947 or as a basis for precisely forecasting what 
such facts will be with a 20,000 pound quantity limit 
in effect. They do, however, strongly support broad 
inferences which the Commission makes. ’ ’ (Enipha- 
sis supplied.) (Joint App. 32). 

| 

One may ask why the FTC, at this critical juncture, 
chose to 1 1 infer* ’ instead of 11 find ’ ’. The answer is obvious: 
the FTC had no choice. It could not find, for it had no 
reliable evidence of any sort upon which it could base a 
finding—or, for that matter, even an inference. 

The FTC did the best it could with the little it had. 
the fact is that the sum total of what it had was so little as 
to leave even its “broad inference” totally without support. 
As Commissioner Mason pointed out in his dissent: j 

“The stubborn fact is that the Commission’s 
evidence all pertains to annual volume of purchase, 
that the majority’s finding as to the effect of j dis¬ 
crimination pertains to annual volume, and that upon 
the basis of this evidence and this finding,! the 
majority is trying to fix a limit upon the amount 
that shall be bought in a single transaction .j. 
(Joint App. 43). 

3. The FTC’s Statement of Basis and 
Purpose Is Insufficient Because It 
Rests Upon Alleged “Experience” and 
“Expertise” Rather Than Upon Facts. 

Appellees do not contend that an administrative agency’s 
experience or its expertise can play no role in the adminis- 


But 
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trative process. Within limits, these are valuable adjuncts 
to the fact-finding process. Appellees’ quarrel here is with 
the unjustified attempt made by the FTC in its quantity 
limit proceeding to make experience and expertise do the 
whole job and to dispense entirely with findings based on 
facts. 

The FTC fell into this error in at least two places. One 
is found in the very language now offered by appellants 
as the finding that they wish the FTC had made: 

“A multiple carload quantity is rejected as a limit 
under the quantity-limit proviso for the same reason 
that it is rejected as a limit for freight rate differ¬ 
entials.” (Joint App. 31, cited appellants’ brief, 
21 ). 

Appellants admit that this conclusion is based wholly on 
experience—and the experience of another agency, at that 
—for they state in their brief: 

“In concluding that differentials [on multiple car¬ 
loads] are unjustly discriminatory and promotive 
of monopoly the Commission drew on the experience 
of the Interstate Commerce Commission ...” (Ap¬ 
pellants’ brief, 35-6). 

The ICC precedent cannot support the FTC’s conclu¬ 
sion. An administrative agency is required to rest its 
conclusions and findings on facts, not on references to 
precedent. In Federal Communications Commission v. 
RCA Communications, Inc., 346 U. S. 86 (1953), the FCC 
issued an order based on findings which in turn rested pri¬ 
marily on the FCC’s interpretation of Congressional policy. 
The Supreme Court, in remanding for further proceedings, 
held that the FCC was unjustified in so relying to the 
exclusion of and without reference to facts of record. And 
in Washington Light Gas Co. v. Baker, 88 App. D. C. 115, 
188 F. 2d 11 (D. C. Cir. 1950), cert, denied, 340 U. S. 952 
(1951), this Court disapproved the reliance on evidence in 
a prior proceeding without a showing that the conditions 
which prevailed at the time of the first proceeding have 
continued. Here, the FTC has made not the least effort to 
determine whether the circumstances which motivated the 
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ICC remained valid, or whether similar circumstances 
existed within the tire industry. As appellees have shown, 
the situation in this case is a quite different one. 


Nor may an administrative agency rest its action 


on its 


so-called “expertise”. In Capital Transit Co. v. Public 
Utilities Commission, 93 App. D. C. 194, 213 F. 2d 176 (D. 
C. Cir. 1953), cert, denied, 348 U. S. 816 (1954), this jCourt 


said, on this point: 


“The 1 expertise’ of a commission usefully seizes it 
in evaluating the evidence, but that expertis^ can¬ 
not . . . without findings made upon the critical 
issues before it, guide a commission to a rational and 
lawful decision.” Id., 213 F. 2d at 187. 


See also Tri-State Broadcasting Co. v. Federal Communi¬ 


cations Commission, 68 App. D. C. 292, 96 F. 2^1 564 
(D. C. Cir. 1938); Saginaw Broadcasting Co. v. Federal 


Communications Commission, 68 App. D. C. 282, 96 


F. 2d 


554 (D. C. Cir.), cert, denied, 305 U. S. 613 (1938). 


These authorities strongly support appellees ’ position 
that to “draw on the experience” of another agency, or, 
indeed, on its own experience without more, as the FTC 


concededly did here, is not to make a “finding”, as thE FTC 
was required to do. 

The FTC fell into this same error when it concluded 
that a single shipment limit had to be imposed in the tire 
industry because any annual volume limit would bq arbi¬ 
trary. Again, appellants profess to be unconcerned about 
the way the FTC arrived at this result, for they blandly 
state in their brief that in reaching this conclusion: 

“. . . the Commission also drew on its own Experi¬ 
ence, as well as on that of the Interstate Comimerce 
Commission ...” (Appellants’ brief, 17). 

i 

The extent of the FTC’s error in relying on the Experi¬ 
ence of another agency operating in an unrelated field is 
easily revealed. Even granting that a limit based on ship¬ 
ments may be justified in the ICC context, this conclusion is 
wholly lacking in validity when applied to the tire industry. 
As appellees have shown, the railroad car is not the! usual 


I 
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unit of shipment in the replacement tire and tube industry. 
(Joint App. 208-10). It is, therefore, illusory to speak of 
cost savings on railroad carload shipments. Shipping costs 
are not all-important to tire manufacturers, as they are to 
railroads.* To consider only savings in shipping costs in 
determining the propriety of a quantity discount is to 
ignore the fundamentals of tire marketing. 


For these reasons, the District Court’s order grant¬ 
ing summary judgment for appellees must be affirmed. 
The FTC failed to make, in its formal Findings, the findings 
required by the quantity limit proviso, as appellants now 
concede. The FTC having made formal Findings, this 
Court may not substitute its judgment for that of the FTC 
and, by ransacking the Statement of Basis and Purpose, 
make the required finding for the agency. And even if the 
Statement is examined for the necessary findings, nothing 
is found which satisfies the statute. Instead, the Statement 
is eloquent testimony to the utter failure of the FTC even 
to attempt to fulfill the statutory mandate in this regard. 


Appellees Are Entitled to Summary Judgment on 
the Ground that the FTC Failed To Hold the Type of 
Hearing to Which Appellees Were Entitled. 

Appellees have demonstrated above that the District 
Court properly granted their motion for summary judgment 
on the ground that the FTC failed to make the required 
statutory findings. This is not the only ground upon which 

# In 1944, the average total distribution cost per tire for tire 
companies was 25.51 cents out of each dollar of net sales. Of this 
figure, only 3.83 cents was attributable to outward transportation. 
Federal Trade Commission Report on Distribution Methods and 
Costs in the Tire Industry, Part IV, Chap. Ill, 131 (1944). 



the District Conrt could have based its decision. Appellees 
are also entitled to summary judgment on the ground {hat 
the FTC’s hearing failed to measure up to legal require¬ 
ments. 

There is no dispute as to the kind of hearing which j the 
FTC accorded. No evidence was ever presented. I No 
witnesses were ever sworn. Interested parties who wished 
to oppose the Rule were never apprised, and to this moment 
have never been apprised, of the basic material upon which 
the Commission based the conclusions which it reached and 
the Findings and Rule which it promulgated. No one was 
given any opportunity to test such factual materialj by 
cross-examination, or otherwise to meet it with evidence. 
All that appellees here were allowed to do was file “dhta, 
views and argument”, argue orally before the FTC, and 
make offers of proof concerning the proposed Rule. These 
offers of proof, although they related to facts highly Rele¬ 
vant and material to the proposed Rule, were declined! 

As has been shown, the findings which the FTC is 
required by law to make are limitations upon the exercise 
of the power which Congress has entrusted to it. But, by 
its very nature, a hearing of the type held by the FTC 
made impossible the resolution of the numerous disputed 
issues of fact presented to the FTC. Little wonder, then, 
that the FTC’s proceeding, in the words of Commissioner 
Mason, consisted of an 

“.. . arbitrary acceptance of the factual allegations 
that tend to prove the case for the Rule and arbitrary 
rejection of the factual allegations that tend to 
disprove it.” (Joint App. 41). 

A. The FTC’s Investigation and Hearing. 

The FTC’s proceeding began, in July, 1947, with an 
announcement by the FTC that it was commencing an 
investigation of the rubber tire industry for the purpose 
of determining whether or not it should fix a quantity 
limit for the sale of rubber tires and tubes. In July, 1947 
and again in January, 1948 the FTC submitted to appellees 
and others questionnaires by which the FTC sought to 
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elicit information regarding the tire industry which it 
believed to be of importance. 

In October, 1949 a Notice was published pursuant to 
the procedure established in Rule XXX of the FTC’s Rules 
of Practice in which it stated that it proposed a rule which 
would fix a quantity limit of a carload of 20,000 pounds in 
the sale of replacement rubber and synthetic tires and 
tubes. Under the Notice, as amended, interested parties 
were only permitted to submit written data, views and 
argument addressed to the proposed Rule and to ask at 
the time of the submission to be heard orally thereon. 

Rule XXX did not provide for apprising interested 
parties of any of the underlying data upon which the FTC 
was relying or of which it would take official notice. It 
made no provision for the creation of a record upon which 
the FTC’s determination would be based, or for the meet¬ 
ing or testing of any evidence upon which the FTC would 
rely. 

In December, 1949 certain appellees petitioned the FTC 
to amend or vacate Rule XXX for the reason that neither 
Rule XXX nor the Notice of Hearing provided for a hearing 
on the record as required by law. On December 7, 1949, 
the FTC denied these petitions without a hearing or oral 
argument. 

Thereafter, an action was commenced in the District 
Court in which appellees sought to enjoin the FTC’s pro¬ 
ceeding by reason of the procedural deficiencies. On Janu¬ 
ary 18,1950, the District Court denied the applications and 
dismissed the complaints as premature because no quantity 
limit rule had then been issued. Goodyear Tire & Rubber 
Co . v. Federal Trade Commission, 88 F. Supp. 789 (D. D. C. 
1950). 

At all subsequent stages of its proceeding, the FTC 
purported to follow the procedures established by Rule 
XXX. Appellees and other parties submitted data, views 
and argument and, in February, 1950 certain of appellees 
submitted rebuttal data, views and argument. 

In February, 1950, the FTC heard oral presentation by 
appellees and others. Appellees again protested against 
the FTC’s failure to grant a full, adversary hearing and 
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i 

also made detailed offers of proof as to all of the facts set 
forth in the written data, views and argument, which the 
FTC declined. 

In the oral presentation, the FTC first heard opponents 
of the proposed Rule and then heard the two participants 
who favored a Rule of some sort, only one of whom ufrged 
the adoption of the Rule eventually promulgated. Jhis 
iatter participant was not engaged in the tire and jtube 
business and was not an interested party within the niean- 
ing of Section 2(a) of the Clayton Act. Members of the 
FTC staff did not participate, but simply attended as 
observers. 

At the close of the oral presentation, counsel for certain 
of appellees requested permission to argue in rebuttal of 
the views advanced by the two proponents of a Rule. 
Although Rule XXX provided for rebuttal argument by 
any party requesting it, the FTC denied the request, j 

The FTC took no further action (except to announce 
on November 20, 1951 that the hearing was closed) tintil 
December 13, 1951, nearly two years later, when the J’TC, 
by a vote of 4 to 1, Commissioner Mason dissenting, issued 
its order promulgating Quantity Limit Rule 203-1. 

Thereafter, as already related, appellees commenced 
these actions. 


i 

i 

I 

The test to be applied in determining when an agency 
must hold a full, on-the-record hearing and when a rbore 
informal proceeding will be sufficient consists of two phrts. 

The first part of the test turns on the nature of! the 
power which the particular administrative agency has been 
authorized to exercise. Obviously, where agency action 
has minor impact only, the requirement will be less strin¬ 
gent than in a case in which the impact is substantial.; 

The second part of the test relates to the nature of the 
procedure which the statute requires of the agency exer¬ 
cising the power. Here must be considered the precise 
language of the statute, relevant legislative history andjany 
other material which sheds light on the problem. 


I 
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In the case before this Court, a full, on-the-record 
hearing is required: (1) by the quantity limit proviso 
itself; (2) by controlling judicial precedents; (3) by the 
Administrative Procedure Act; and (4) by the due process 
clause of the Constitution of the United States. These 
requirements, whether taken individually or together, estab¬ 
lish beyond peradventure that the tests to be used in 
determining when a full, on-the-record hearing must be 
held have been fully satisfied here. 

B. The Language of the Quantity Limit Pro¬ 
viso and the Proviso’s Legislative History 
Require the FTC, in Fixing a Quantity 
Limit Rule, To Hold a Formal, on-the-Rec- 
ord Hearing. 

In their brief, appellants have attempted to demonstrate, 
through use of a distorted and incomplete selection of 
legislative history, that the FTC granted the hearing 
required by law. They refer to the fact that an alternative 
version of the proviso which was considered by Congress 
made reference to the “ procedure provided in Section 11 
of the Clayton Act”. They argue that since this alternative 
version was not adopted by Congress, Congress intended 
to do away with any requirement of formal hearings. 
(Appellants’ brief, 23-5). 

Nothing could be further from the fact. Two points 
emerge from a study of the legislative history of the 
proviso. First, Congress clearly felt the requirement of a 
full hearing was imposed by the language enacted into law. 
The man who drafted the version of the proviso adopted by 
Congress, as well as the only other witnesses who adverted 
to this question in their testimony before Congressional 
Committees, made it clear that the language enacted into 
law required a formal hearing. They felt that any addi¬ 
tional language, such as a reference to Section 11 of the 
Clayton Act, would be mere surplusage.* 


* Hearings Before Subcommittee of Committee on the Judiciary, 
74th Cong., 2d Sess., Ser. 10, pt. 2 at 433, 435, 459, 509-11 (1936). 


37 


Second, the real reason why the version of the quantity 
limit proviso which became law was preferred was because 
the alternative version, unlike the language ultimately 
adopted, contained “no yardstick or . . . guide . . j.” 
to be followed by the FTC in fixing quantity limits (80 
Cong. Rec. 8418 (1936)). Congress thus indicated its unwill¬ 
ingness to entrust power to fix quantity limits to the FTC 
without marking out guide-posts for its action. The adap¬ 
tion of the version of the proviso which contained the 
requirement that the FTC make the special finding set forth 
therein can only mean that Congress intended to strengthen 
rather than weaken the safeguards to be afforded to per¬ 
sons who might become involved in a quantity limit pro¬ 
ceeding. It need hardly be added that the kind of hearing 
held here would nullify Congressional intent in this respect. 

The Conference Report submitted with the Bill as ulti¬ 
mately enacted stated: 

i 

“Both the House Bill and the Senate amendment 
contained a provision permitting the Federal Tr^de 
Commission, after investigation and hearing, to |fix 
and establish quantity limits, above which differen¬ 
tials based on differences in quantities are not per¬ 
mitted. The Senate provision contained a rule for 
the Commission’s guidance .... The House accepted 
the Senate provision as preferable.” H. E. Rep. &o. 
2951, 74th Cong., 2d Sess. 6 (1936). 

Thus, the Report sums up both of these points: first, that 
as regards their procedural requirements, both versions! of 
the proviso were identical; and second, the version of the 
proviso enacted into law was chosen because of its require¬ 
ment that the FTC make particular findings. 

Appellants are attempting here to persuade this Court; to 
accept uncritically the proposition that when a provision is 
struck in conference Congress considered that provision] to 
be bad law. But this proposition, like any other legal 
proposition, has to be considered against its factual back¬ 
ground. When the factual background is considered,! it 
becomes clear that Congress’ action here meant that 
appellees’ rights were to be granted the maximum!of 
protection. 


I 
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There is a further compelling reason which demon¬ 
strates that Congress must have intended that a full hearing 
be held in fixing quantity limits. 

The effect of a quantity limit rule is to render unavail¬ 
able the cost justification defense granted by the second 
part of Section 2(a) of the Clayton Act. As appellees 
earlier demonstrated, the cost justification defense embodies 
a principle which Congress recognized as fundamental to 
the American economic system, i.e., that cost savings may 
and should be passed on to subsequent purchasers in the 
chain of distribution. 

It is clear that Congress did not intend to confer upon 
the FTC the power arbitrarily to deny to consumers the 
benefit of these cost savings. In requiring that the FTC 
make certain basic findings before fixing a quantity limit 
rule, Congress intended to maximize the safeguards to be 
accorded to the cost justification defense. To suggest that 
the FTC can, by administrative fiat, legislate the cost justi¬ 
fication defense out of existence for an entire industry is 
to attribute to Congress an intention wholly inconsistent 
with the basic approach of Congress to cost justification. 

C. Judicial Precedents Require That an on-the- 
Record Hearing Be Held in Promulgating a 
Quantity Limit Rule. 

Courts have consistently required that a formal, adver¬ 
sary hearing be held when agency action of the type here 
under consideration is taken. The doctrine developed 
originally in the fixing of railroad rates by the ICC, Prentis 
v. Atlantic Coast Line Co., 211 U. S. 210 (1908), and the 
initial line of cases involved action by that agency. 

In Interstate Commerce Commission v. Louisville <& 
Nashville R. R., 227 U. S. 88 (1913), the Supreme Court 
held that the statutory requirement that the ICC hold a 
“hearing” meant that the ICC must make rules “on the 
record” and sustain its findings on the basis of an eviden¬ 
tiary record. As do appellants here, the ICC there urged 
that its finding that certain rates were unreasonable was 



conclusive. In rejecting this contention, the Court stated 
that a contrary decision 

“ ... would mean that where rights depended 'upon 
facts, the Commission could disregard all rules of 
evidence, and capriciously make findings by adminis¬ 
trative fiat.” Id. at 91. 

I 

i 

This principle has been consistently followed down to 
the present day. Morgan v. United States, 298 U. S. 1468 
(1936), involved the validity of market rates fixed byj the 
Secretary of Agriculture. In holding that the Secretary 
should have made specific findings and should have indi¬ 
cated the evidence upon which he had relied in fixing! the 
rates, the Supreme Court stated that the type of heading 
to be conducted by an administrative agency depends upon 
the character of the proceeding and the nature of the hear¬ 
ing which the statute prescribes. The Court pointed lout 
that rate fixing is a * i proceeding which by virtue of j the 
authority conferred has special attributes”, concluding 
that 

11 A proceeding of this sort requiring the taking land 
weighing of evidence, determinations of fact based 
upon the consideration of the evidence, and j the 
making of an order supported by such findings,!has 
a quality resembling that of a judicial proceeding.” 
Id. at 480. 


Appellants here seemingly urge that the requirements 
governing hearings in rate-making cases arise out of! the 
nature of rate-making itself, are peculiar to that specific 
kind of agency action, and have no application to any other 
type of agency rule making. (Appellants’ brief, 26 et s^q.). 

It is true that certain types of agency action having to 
do with the making of rules and regulations do not require 
a full hearing. But the distinction is not that which appel¬ 
lants suggest. Rather, it rests upon the principle that 
administrative procedure is to be adjusted to the naturb of 
the impact of the agency action upon the rights of I the 
affected parties. 

This principle is clearly enunciated in Norwegian Nitro¬ 
gen Products Co. v. United States, 288 U. S. 294 (19i33). 
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There Mr. Justice Cardozo distinguished between agencies, 
such as the Tariff Commission, which have the power only 
to advise and recommend, and agencies which, as the Court 
put it, “have power to ordain”—that is, the power to lay 
down a regulation which must be obeyed under pain of 
incurring penalties for its disobedience. Appellees respect¬ 
fully refer this Court to its opinion in the earlier appeal 
in the instant case in which it was noted that here there 
are “penalties involved” and that “the threats of damage 
are direct and immediate in a very practical sense.” B. F. 
Goodrich Co. v. Federal Trade Commission, 208 F. 2d 829, 
834 (D. C. Cir. 1953). The analogy is clear. 

Appellants also cite Norwegian Nitrogen, but in so doing 
ask that this Court ignore the basic distinction drawn in 
that case between advising and ordaining. (Appellants ’ 
brief, 30). To do so, of course, would be to distort the case 
beyond recognition. 

The principle of the Norwegian Nitrogen decision was 
expressly reaffirmed in United States v. Nugent, 346 U. S. 
1 (1953). There the Supreme Court decided that it was not 
essential that the Department of Justice disclose to a con¬ 
scientious objector the evidence which it had and on which 
it was acting and give him an opportunity to meet it. The 
Department’s action under the Selective Service Act, the 
Court said, is not conclusive or decisive; its function is 
advisory only. 

Here the power given to the FTC under the quantity 
limit proviso is clearly the power to “ordain”—indeed, 
is the power to fix prices. As already noted, the proviso has 
been roundly criticized as “sanctioning a crude form of 
price fixing.” (Report of the Attorney General’s National 
Committee to Study the Antitrust Laws, 177). And this 
Court, in the earlier appeal, observed that what is here 
involved is the “control of prices in commodity markets.” 
B. F. Goodrich Co. v. Federal Trade Commission, 208 F. 
2d 829, 831 (D. C. Cir. 1953). 

The fact that the effect on prices in this case is some¬ 
what less direct than that on rates in the freight rate cases 
in no way alters the situation. The ICC and the Supreme 


Court have long recognized that when rate-making is 
involved a formal hearing must be held, whether the impact 
on prices is direct or only indirect. When the ICC canie to 
place upon railroad rates a carload discount limit—and! the 
FTC relies heavily on this precedent—it held a formal 
hearing. Similarly, in United States v. Illinois Central 
R. R ., 291 U. S. 457 (1934), the ICC stood ready to hold a 
formal hearing—and, indeed, conceded that such a heating 
“would be necessary to comply with the requirements of 
due process of law”—despite the fact that what was there 
involved was not the fixing of rates, but simply an order 
from the ICC to certain carriers that they get together and 
establish combined barge-rail rates by negotiation. 

The FTC has a great affection for the ICC carload limit 
precedent, but is unwilling to follow the procedural 
requisites which this precedent establishes as to the proper 
procedure to be followed in such a situation. 

i 

I 

D. The Administrative Procedure Act Requires 
the FTC To Hold a Formal on-the-Record 
Hearing. 


The Administrative Procedure Act, 60 Stat. 237 (1946), 
5 U. S. C. §§1001 et seq. (1952) (hereinafter “APA”) yas 
passed at a time when there were various statutes on the 
books empowering various administrative agencies to take 
various kinds of action and providing for hearings before 
such agencies in various forms of language. Section 111 of 
the APA makes it clear that the Act was not intended 


to override or supervene the requirements of these stat¬ 
utes and the body of case law which had grown up prior 


to 1946. 


Accordingly, it is clear that when the APA speaks j of 
a hearing required by statute to be held “on the record”, 
the particular statute in question need not use the phrase 


“on the record” in haec verba . 


These words have 


mystical, talismanic significance. The Committee Reports 
prepared in connection with the passage of the APA 
(see, e.g., Sen. Doc. No. 248, 79th Cong., 2d Sess., 200, 
251, 305, 315 (1946)) and other interpretative documents 
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published since its enactment refer to statutes requiring 
full, adversary hearings which do not contain the “on the 
record” language. The “Attorney General’s Manual on 
the Administrative Procedure Act (1947)”, for example, 
states that the requirement of an evidentiary record may be 
established by implication, by accepted administrative and 
judicial construction, or by other significant language in 
the statute in question. (Attorney General’s Manual, 34). 

This being the case, it becomes necessary to look else¬ 
where to determine when the language of the Administra¬ 
tive Procedure Act will require a full hearing and when 
only an informal proceeding need be held. As appellees 
have demonstrated, both an analysis of the nature of the 
agency action involved here—the power not merely to 
ordain but to fix prices—and a review of the clear require¬ 
ments of the quantity limit proviso and its legislative his¬ 
tory, establish beyond doubt that the hearing held by the 
FTC was wholly inadequate in law. 

In the face of this compelling reasoning, appellants 
nonetheless assert that their proceeding accorded to 
appellees the full measure of protection to which they were 
entitled and that neither appellees nor this Court are 
entitled to know upon what facts or evidence, if any, the 
FTC based the findings it purported to make. In effect, 
appellants claim the FTC has the right to be wrong, and 
that even this Court cannot hold it accountable for its 
factual errors or look behind the scenes to discover what 
caused them. 

Appellants’ position is unsound, and not even the cases 
which they cite in support of this unusual position offer 
them any comfort. In American Trucking Ass ’ns., Inc . v. 
United States, 344 U. S. 298 (1953), the Supreme Court was 
ruling on the validity of a hearing held by the ICC under 
Section 204(a)(6) of the Motor Carriers Act, 49 Stat. 546 
(1936), as amended 52 Stat. 1237 (1938), 49 U. S. C. 
§304(a) (6) (1952). Since nothing in this section required 
a record or a hearing, the ICC’s action was upheld. The 
Court contrasted this situation with the formal hearing 
required under Sections 216(a) and 218(b) of the same Act, 
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both of which authorize rule making by the ICC after hear¬ 
ings and findings. The obvious conclusion to be drawn 
from the case is that a proceeding under a statute requir¬ 
ing a hearing and findings—such as the quantity limit 
proviso—must comply with Sections 7 and 8 of the Adminis¬ 
trative Procedure Act. Appellants’ reliance on this case 
is, accordingly, ill-founded. 

Eastern Airlines, Inc. v. Civil Aeronautics Board, 87 
App. D. C. 331, 185 F. 2d 426 (D. C. Cir. 1950), case [dis¬ 
missed as moot, 341 U. S. 901 (1951) decided by this Court, 
is, like the American Trucking case, cited by appellants at 
several places in their brief, but its real significance escapes 
them. There, the CAB had taken certain action under a 
section of the Civil Aeronautics Act which required find¬ 
ings but said nothing of a hearing. It was held that! the 
word “finds” in this section, in part because of the absence 
of any other procedural requirements and in part because of 
the particular context in which it appeared, meant nothing 
more than “believes”. In so holding, the Court contrasted 
the section under consideration with the provisions of other 
statutes and with the language of another section of j the 
Civil Aeronautics Act, which required findings after nbtice 
and a hearing—just as does the quantity limit proviso. The 
Court indicated that the dual requirements of hearing and 
findings were the kind of procedural requirements which 
demonstrated a Congressional intention that agency action 
thereunder be based upon formal hearings pursuant to 
Sections 7 and 8 of the APA. 

j 

E. The Procedure Followed by the FTC Vio¬ 
lated the Requirements of Due Process of 
Law. 

i 

The requirements of due process in a case such as that 
presented here were succinctly stated by Mr. Justice 
Cardozo in Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission of Ohio, 301 U. S. 292 (1937): 

“From the standpoint of due process—the pro¬ 
tection of the individual against arbitrary action— 
a deeper vice is this, that even now we do not know 
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the particular or evidential facts of which the Com¬ 
mission took judicial notice and on which it rested 
its conclusion. Not only are the facts unknown; 
there is no way to find them out.. Id. at 302. 

The instant case is squarely within the meaning and the 
spirit of Mr. Justice Cardozo’s language, for in the FTC’s 
proceeding is found an admitted plethora of secret data, 
“broad inferences” unsupported by facts of record, and 
a refusal to lay before appellees or this Court the basis 
upon which the FTC acted. 

Appellants seek to avoid the clear meaning of the 
Ohio Bell Telephone case and the other decisions which 
appellees have cited by arguing that these decisions are in 
some way predicated upon the fact that rate making 
involves public utilities which are required to serve the 
public at the rates fixed, and that consequently there was 
an element of potential confiscation involved which made 
a full hearing necessary as a matter of due process of law. 
Indeed, during oral argument before the District Court, 
appellants went so far as to suggest that there is no guar¬ 
antee to a non-utility against confiscation. (Joint App. 275). 

In support of this extreme position appellants rely on 
Yakus v. United States, 321 U. S. 414 (1944), and the 
American Trucking case. Neither case advances this view. 
The language in the American Trucking case referred to 
by appellants suggests only that where the effect of a rule 
promulgated after a full on-the-record hearing is to put 
some concerns out of business, no constitutional right is 
violated. This is a quite different matter from saying that 
the promulgation of such a rule after a proceeding such 
as that which the FTC held here does not violate due 
process, but it is this latter proposition which appellants 
urge and for which they cite the case. 

Nor can appellants draw any comfort from the Yakus 
case. Appellants misread the Yakus case, for the Court 
there specifically noted: 

“The petitioners are not confronted with the 
choice of abandoning their businesses or subjecting 
themselves to the penalties of the Act before they 
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have sought and secured a determination of 1 the 
Regulation's validity." Id. at 438. 

In both the Yakus case and its companion case, Boivles 
v. Willingham, 321 U. S. 503 (1944), the Court laid down 
minimum requirements for a hearing on the validity of 
the regulations there involved which far exceed anything 
accorded appellants in the instant case. In the Yakus 
case the Court noted that the procedure, although unusual, 
afforded “those affected a reasonable opportunity tp be 
heard and present evidence." The Court further npted 
that the procedure also required the Administrator to 
inform a protestant of the grounds of his decision, “includ¬ 
ing all matters of which he has taken official notice." The 
Court concluded: 

“In view of the provisions for the introduction 
of further evidence both before and after the Admin¬ 
istrator has announced his determination, we cannot 
say that if petitioners had filed a protest adequate 
opportunity would not have been afforded them to 
meet any arguments and evidence put forward by 
the Administrator or that if such opportunity had 
been denied the denial would not have been cor¬ 
rected by the Emergency Court." Id. at 436-37| 

It should also be noted that, as Mr. Justice Douglas 
pointed out in Bowles v. Willingham, these cases upheld 
minimum standards for hearings which would probably 
have been insufficient but for the existence of the Var 
emergency. 

Neither will appellants' reliance on the case of High¬ 
land Farms Dairy, Inc. v. Agnew, 16 F. Supp. 575 (E. D. jVa. 
1936), aff'd, 300 U. S. 608 (1937) (cited in appellants' brief, 
29), withstand scrutiny. There the party attacking the 
order had made no attempt to attend a public heaxfing 
which had been held by the agency concerned, nor had an 
application been made to the agency for modification of 
the order. The Court made it clear that these failures 
were crucial in its decision. 

i 

i 

i 


i 
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Finally, appellants’ statements with respect to the con¬ 
fidential nature of the information furnished by appellee 
tire companies and the solicitude shown by the FTC to 
protect the trade secrets thus disclosed carry no weight. 
This information was submitted to the FTC during the 
first, the investigatory, phase of its proceeding, when no 
one knew what the FTC might do with the information. 
Throughout the FTC’s proceeding, appellees were insist¬ 
ent in their demands that the FTC hold the full, on-the- 
record hearing required by Sections 7 and 8 of the Admin¬ 
istrative Procedure Act. Such a hearing connotes the use 
of compulsory process in enforcing the production of the 
data and information necessary for the agency to fulfill 
its statutory mandate. Obviously appellees must have been 
aware of this fact and were prepared to deal with the 
problem when and if it arose. 

Appellants suggest that the tire companies’ insistence 
upon the proper protection of legitimate trade secrets 
obstructed the performance by the FTC of the statutory 
duty laid on it by Congress. To put it another way, appel¬ 
lants contend that even conceding that the quantity limit 
proviso requires a full hearing, the FTC could not have held 
such a hearing here. 

This is a startling proposition, but wholly lacking in 
validity. The law requires a certain type of hearing in 
connection with the establishment of quantity limits, and 
the requirement would not change because some members 
of an industry filed some of their data, in the investigatory 
stage, on a trade secret basis. And, as shown above, the 
FTC’s way out of this “dilemma”—use of the subpoena 
power—was ready at hand. 

To summarize: the FTC’s “hearing” violated the dear 
requirements of the quantity limit proviso; it did not meet 
the standards laid down by controlling judicial precedents 
and the Administrative Procedure Act; and it violated the 
constitutional requirements of due process of law. On any 
of these grounds, appellees are entitled to affirmance of the 
District Court’s order granting them summary judgment. 
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Appellees Are Entitled to Summary Judgment on 
the Ground that the FTC Misinterpreted the Criteria 
Laid Down in the Quantity Limit Proviso. 

Appellees have demonstrated the inadequacies of!the 
FTC’s Rule and Findings and shown that the “hearing” 
held by the FTC is insufficient as a matter of law. In addi¬ 
tion to these errors, the FTC also misinterpreted the criteria 
laid down in the quantity limit proviso. 

The finding required by the quantity limit proviso may, 
although tightly integrated, be separated into a number of 
separate elements. The FTC must find that 

the number of available purchasers 
in quantities greater than the limit fixed 
are so few 

as to render differentials on account of 
such greater quantities 

unjustly discriminatory or promotive of monopoly. 

i 

The FTC failed to meet the statutory requirement as to 
every one of these elements. 

j 

A. The FTC Erroneously Concluded That Dif¬ 
ferentials Are on Account of Quantity 
Merely Because Large Quantities Are In¬ 
volved. 

j 

Under the quantity limit proviso, the FTC must find 
that the differentials upon which the proposed Rule is! to 
be founded are 44 on account of quantity”. 

The statute is clear on its face. The first part of Sec¬ 
tion 2(a) of the Robinson-Patman Act language outlaws 
price discrimination generally. The cost justification pro¬ 
viso then permits differentials making due allowance for 
cost savings resulting from either 4 4 differing methods j or 


i 

i 

i 

i 

l 


I 




48 


quantities” in which commodities are sold or delivered. 
Then follows the quantity limit proviso, which permits the 
limiting of “differentials based on differences in quantities” 
but makes no mention of method differentials. 

The legislative history of the proviso is unequivocal on 
this point.* No other interpretation has ever been advanced 
by any of the many commentators on the proviso during the 
period since it was enacted into law. The Attorney Gen¬ 
eral's National Committee to Study the Antitrust Laws, 
for example, states: 

“The quantity limits proviso strikes only at quan¬ 
tities but not methods of economical marketing, so 
that efficient types of mass distribution other than 
quantity sales are legally unaffected.” . (Emphasis 
supplied.) Id. at 176. 

This Court, in the earlier appeal in this case, recognized 
clearly the distinction which the statute makes between 
method and quantity sales. B. F. Goodrich Co. v. Federal 
Trade Commission, 208 F. 2d 829, 831 (D. C. Cir. 1953). 

One would have expected the FTC to give some con¬ 
sideration to the question of classification, to determine 
which of the differentials in the tire industry are on account 
of method and which are on account of quantity, and to 
shape its Buie accordingly. 

This the FTC chose not to do. Instead, ignoring the 
requirements of the statute and the facts of the tire indus¬ 
try, the FTC arbitrarily ruled that there is no difference 
between a differential cost justified on account of method 
and one cost justified on account of quantity, and, indeed, 

* See, e. g., 80 Cong. Rec. 9417-8 (1936); see also Testimony of 
William T. Kelley in Hearings on the Distribution of Motor Vehicle 
Tires Before the Committee on Banking and Currency of the 
Senate , 78th Cong., 2d Sess., pt. 2, at 172-174 (1944). Kelley, then 
Chief Counsel of the FTC, proposed that the proviso be amended 
to cover method differentials, stating that it could not be made 
operative in the tire industry because of the existence of wide¬ 
spread method differentials. His suggestion was not adopted. The 
FTC's quantity limit proceeding is, then, an attempt to legislate 
this change in the statute which Congress was unwilling to make. 
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that in the tire industry there is no such thing as a method 
differential. The FTC flatly stated that: 

i 

44 . . . differentials . . . however designated or Justi¬ 
fied are on account of quantity when greater quan¬ 
tities result.” (Joint App. 24). 

i 

In support of this conclusion, the FTC relied heavily 
on Goodyear Tire & Rubber Co. v. Federal Trade Commis¬ 
sion, 101 F. 2d 620 (6th Cir.), cert, denied, 308 U. S. 557 
(1939). This case provides no support for the FTC^ and 
is distinguishable from the present proceeding. 

The Goodyear case arose on review of a cease-and-desist 
order entered by the FTC under old Section 2 of the play- 
ton Act prior to its amendment by the Robinson-Patman 
Act. The Section at that time permitted differentials on 
account of differences in quantity. It contained nothing 
limiting the amount of such a quantity differential t6 any 
savings in cost. Moreover, it contained nothing whatever 
about method differentials. 

Admittedly, the amount of the differential in that case 
exceeded the cost savings. The FTC contended (despite the 
absence of a statutory provision to such effect) that a dif¬ 
ferential was not on account of differences in quantity if it 
exceeded by more than a negligible amount a due allowance 
for the savings in cost. On appeal, however, the Couift set 
aside the Commission’s order, saying that the Commi|ssion 
had found no standard in the law by which a discrimination 
on account of quantity was to be judged, other than its 
relation to the savings in cost, which was an unacceptable 
standard. 

The precise holding of the Court was that, with spch a 
law to administer, the FTC had the duty to establish “a 
standard of judgment” for determining when a differential 
was or was not on account of quantity, other than whether 
or not it made approximately due allowance for cost differ¬ 
ences, and that, having failed to set up such a standard, the 
FTC erred in ordering a discontinuance of the differential. 

Since the applicable law did not provide for or refkr to 
method differentials and since the only matter decided by 
the Goodyear case was that price differentials not j cost 
justified are not necessarily to be deemed 4 4 on account of 
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quantity”, the decision there is no authority whatever for a 
proposition that price differentials which are cost justified 
on the basis of method are necessarily to be deemed quantity 
differentials when greater quantities result. 

In fact, the only similarity between the Goodyear and the 
instant case is that in both instances, the FTC has failed to 
set up proper standards for determining the necessary facts 
upon which its authority to act must rest. In the Goodyear 
case, it failed to establish a proper “standard of judgment” 
for determining whether or not a discount was on account of 
quantity. Here, it failed to set up a proper test for differ¬ 
entiating method differentials from quantity differentials. 

As additional support for their conclusion that method 
differentials do not and cannot be found in the tire indus¬ 
try, the FTC stated in its Statement of Basis and Purpose 
that since purchasers of large quantities paid lower prices 
for their tires than did purchasers of lesser quantities, the 
differentials accounting for this price difference are “on 
account of quantity.” But in so doing, it disregarded the 
plain facts of the tire industry. For example, purchasers 
of private brand tires take over from the manufacturer 
all of his distribution functions such as warehousing, trans¬ 
portation, advertising, credit, dealer aids, sales and office 
expense, and so on. Various other kinds of tire purchasers 
throughout the tire industry take over many, a few or none 
of these functions. The cost of tires to these purchasers 
varies accordingly. 

To quote from Commissioner Mason’s dissent, 

“The price data that have been used in computing 
these spreads [from the highest to the lowest] are 
not properly comparable.” (Joint App. 46). 

This Court took note of the FTC’s erroneous treatment 
of the method vs. quantity problem when it stated in the 
earlier appeal in this case: 

“In its Statement with respect to its findings, the 
Commission held in direct terms that the proposed 
order would apply to purchases on cost-plus con¬ 
tracts, which seemingly did not involve quantity dif- 
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ferentials.” (Emphasis supplied.) B. F. Goodrich 
Co. v. Federal Trade Commission, 208 F. 2d 829, 832 
n. 3 (D. C. Cir. 1953). 

Appellants make no attempt to support the position 
taken by the FTC. They concede that the quantity limit 
proviso gives the Commission no power to regulate purely 
method differentials and that private brand purchasers ire 
accorded some differentials which are based purely upbn 
method of sale and delivery rather than quantities sold 
(Appellants’ brief, 41). 

Appellants go on to argue, however, that the method 
differentials involved in private brand purchases are small 
and the quantity differentials large and that in consequence 
the FTC has jurisdiction over the “commingled mass”. 
They cite authorities which they assert support this propo¬ 
sition. 

Neither the authorities cited nor the argument can avail 
appellants anything in their attempt to support the FTC’s 
action. The FTC, as has been shown, squarely held that 
its power under the quantity limit proviso entitled it |to 
limit differentials granted to private brand purchasers 
“. . . however designated or justified . . —i. e., whether 
cost justified on account of quantity or on account pf 
method. The FTC stated that the Rule it promulgated was 
intended to, and did, limit these differentials just thjat 
broadly. In short, the FTC held precisely the opposite of 
the proposition advanced in the appellants’ brief that “in 
an adversary proceeding enforcing the Quantity Liniit 
Rule” the purchaser is entitled “to defend and justify that 
part of the differential . . . that may be cost justified bn 
account of method” (Appellants’ brief, 41). 

The FTC made no attempt to determine what pajrt 
of the differentials granted private brand purchasers 
was on account of method and what part was on account 
of quantity. Under the FTC’s approach to the question 
this distinction would have been entirely immaterial. 
Appellants, in the argument they present to the Court <j>n 
this point, are not only urging that the Court rewrite tie 
Quantity Limit Rule, but are also asking that the Court 
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do so on the basis of alleged facts with respect to which 
the FTC made no finding and into which it fonnd no neces¬ 
sity to investigate. 

This the Court cannot do. Responsibility for investi¬ 
gating the facts, making findings and promulgating a Quan¬ 
tity Limit Rule has been placed by Congress squarely 
upon the FTC. This Court may not substitute its judg¬ 
ment for that of the FTC and say that had the FTC viewed 
the facts not as it did but as appellants’ brief suggests it 
should have, it would have reached the same conclusion and 
promulgated the same Rule. 

In the light of the above, it is inconceivable that appel¬ 
lants can suggest that the proper remedy for parties giving 
or receiving method differentials is to be found in the 
defense of an adversary proceeding brought by the FTC to 
enforce its Quantity Limit Rule (Appellants’ brief, 41). 
This is merely another way of saying that appellees can¬ 
not now complain of the Rule, no matter how erroneous 
or arbitrary, but must wait until an action is brought 
against them to enforce it. Appellees were under the 
impression that this Court had settled this question in the 
1953 appeal, and no doubt this Court thought so as well. 
B. F. Goodrich Co. v. Federal Trade Commission, 208 F. 
2d 829 (D. C. Cir. 1953). Appellants apparently disagree. 

B. The FTC Is in Error in Its Interpretation 
of the Meaning of “So Few”. 

Appellees have already discussed at pp. 25-9, supra , the 
fallacies in the FTC’s conclusions that there are only 63 
actual purchasers who exceed a $600,000 annual volume 
and that only these 63 can purchase in multiple carload 
lots. 

It is also the fact that the FTC’s statement that these 
63 are the “so few” required by the quantity limit proviso 
is erroneous as a matter of law. 

Legislative history demonstrates conclusively that when 
Congress used the phrase “so few” it meant fewness in a 
limited, numerical sense. In the context of the quantity 
limit proviso, 63 can never be “so few”. “So few” means 
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one or two or three; it does not mean one percent or two 
percent or three percent of the nnmber of pnrchasers.J It 
requires fewness in an absolute sense, not in any relative 
or proportionate sense.* 

American Can Co . v. Bruce 7 s Juices, Inc., 187 F. j 2d 
919 (5th Cir.), modified, 190 F. 2d 73, pet. for cert, dis¬ 
missed, 342 II. S. 875 (1951), and Federal Trade Com¬ 
mission v. Morton Salt Co., 334 U. S. 37 (1948), cited! by 
appellants, are easily distinguished. Neither case involved 
the quantity limit proviso, and in neither was a finding as 
to “fewness” required under the statute. The first por¬ 
tion of Section 2(a) of the Clayton Act, which was the 
statute involved in these cases, requires less in the way of 
a danger of monopoly than does the quantity limit proviso, 
where the differentials must be accorded to “so few” as 
to “... render [those differentials] unjustly discriminatory 
or promotive of monopoly ...” 

It follows, then, that any references to “fewness” in 
these cases can have no bearing on the meaning to be given 
to the words “so few” in a quantity limit proceeding. 

Commissioner Mason, in his dissent, argues persuasively 
in support of the position maintained by appellees. iHe 
maintains that concerns can become few enough to endanger 
competition only when their number is something on!the 
order of 3, 6 or 9, but hardly when there are 63 competing 
entities. He continues: 

| _ 

“If 63 competitors in a local market are to be 
regarded as few enough to raise an inference of a 
trend toward monopoly, such a trend must be inher¬ 
ent in the fewness of the companies in a large pro¬ 
portion of our manufacturing industries; for in 1947 
there were 111 such industries that did not have as 
many as 63 concerns all together. To regard so 
many enterprises as the objectionable few is to 
deprive the term ‘few’ of reasonable meaning” 
(Joint App. 45.). 

• 80 Cong. Rec. 6428-30, 7760, 7886 (1936); Bearings Before 
Subcommittee of Committee on the Judiciary, 74th Cong., 2d Sess., 
Ser. 10, pt. 2, at 458, 569 (1936); H. R. Rep. No. 2287, 74th Cong., 
2d Sess. 10 (1936.) 

i 

I 

i 

i 


i 
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Appellees submit that the interpretation placed on the 
term “so few” by the FTC is thns incorrect as a matter of 
statutory interpretation and, as Commissioner Mason sug¬ 
gested, robs the term of reasonable meaning. 

C. The FTC Is in Error in Its Interpretation 
of “Unjustly Discriminatory or Promotive 
of Monopoly”. 

The FTC apparently believes that to satisfy the stat¬ 
ute nothing more need be found than a mere possibility 
of monopoly. Even if such a possibility existed in the tire 
industry—which appellees vigorously contest—the FTC 
is in error in so interpreting the language of the statute. 

The legislative history of the quantity limit proviso 
shows that by “unjustly discriminatory or promotive of 
monopoly” Congress meant at the very least a situation 
where an onrushing movement toward monopoly exists 
which, unless arrested, will almost inevitably result in 
monopoly.* 

The clear words of the statute buttress this conclusion. 
The test of the effect on competition prescribed for ordi¬ 
nary price discrimination cases under Section 2(a) is: 

“. . . may be substantially to lessen competition 
or tend to create a monopoly . . .” 

Contrast this with the test required by the quantity 
limit proviso, where the differentials must be: 

“. . . render[ed] . . . unjustly discriminatory or 
promotive of monopoly . . .” 

It is clear, then, that the test adopted by the FTC is 
based upon an erroneous interpretation of the law. 


•80 Cong. Rec. 6428-30, 7760, 7886 (1936). See also H. R. 
Rep. No. 2287, 74th Cong. 2d Sess. 10 (1936). 
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We may here conveniently summarize appellees’ argu¬ 
ment in support of affirming the order below granting sum¬ 
mary judgment for appellees as follows: 

First, the formal Findings made by the FTC are not! the 
findings required by the quantity limit proviso, and in View 
of appellants’ concession on this point, it is almost unneces¬ 
sary to argue the issue. Even if, as appellants suggest, 
recourse is had to the FTC’s Statement of Basis and pur¬ 
pose, nothing is found which satisfies this statutory require¬ 
ment upon which the FTC’s authority to act is conditioned. 

Second, the hearing accorded by the FTC fell far short 
of the proceeding which the agency should have held. The 
clear language of the quantity limit proviso and the pro¬ 
viso’s legislative history, well established case law, and the 
Administrative Procedure Act and cases decided under 
it, lead inescapably to the conclusion that the FTC, in pro¬ 
mulgating a quantity limit rule, must hold a full on-the- 
record hearing. As appellees have shown, promulgation of 
a quantity limit rule is not merely, in the words of jMr. 
Justice Cardozo, an exercise of the “power to ordajrn”, 
but involves the fixing of prices. As the cases show, it| has 
been uniformly held, from the time when this problem 
first came before the courts, that action of this sort requires 
the maximum of protection for the rights of the affected 
parties. In addition, appellees have shown that the FTC’s 
action violated the safeguards which the Constitution 
requires be afforded parties in situations such as that pre¬ 
sented here. 

Third, the FTC’s action rests upon misinterpretations 
of the quantity limit proviso. The FTC failed to distin¬ 
guish between quantity differentials and method differen¬ 
tials, and their consequent conclusion that all differencials 
“. . . however designated or justified ...” are on account 
of quantity violates the statutory injunction which limits 
their authority to act to differentials cost justified on 
account of quantity. Moreover, the FTC’s conclusion jthat 
63 purchasers are the “so few” envisioned by the quantity 
limit proviso grossly distorts the meaning which Congress 



intended that phrase to have. Nor do the FTC’s conclu¬ 
sions as to the meaning of “promotion of monopoly” and 
“unjustly discriminatory” square with what Congress 
intended this language to require when it enacted the 
Robinson-Patman Act into law. 


IV. 

The District Court Correctly Denied Appellants’ 
Motion for Summary Judgment on the Ground That 
the Pleadings and Affidavits Present Genuine Issues of 
Material Facts. 

Even if this Court should decide every issue of law 
against appellees, it must remand to the District Court 
because of the existence of genuine issues of material facts. 

Appellants have argued at some length in their brief 
that there are no issues of fact here. Appellants are either 
unaware of or do not appreciate the rules of law to be 
applied in determining when and how issues of fact are 
created. 

Throughout their brief, in discussing the denial of their 
motion, appellants refer only to the pleadings in these cases. 
Rule 56(c) of the Federal Rules of Civil Procedure states 
that judgment on a motion for summary judgment may be 
rendered forthwith if the pleadings, together with the ajfi - , 
davits , if any , show that there is no genuine issue as to any 
material fact. As the District Court specifically held, Dr. 
Leigh’s affidavit, which has not been controverted in any 
way by appellants, raises such issues, and must be held to 
dispose of this point. 

Appellants are at their most disingenuous in arguing, 
at pages 52 et seq . of their brief, that there is no genuine 
issue of material fact here involved. They cite as an ; 
example the controversy as to the number of available pur¬ 
chasers of annual volumes of $600,000 or more. This ques¬ 
tion, they say, does not involve anything but the application i 
of “statutory terms to a given factual situation.” 
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At pages 48 and 49 of their brief, however, appellants 
strongly criticize Dr. Leigh’s affidavit on this point, stating 
that he erroneously included 6 and possibly 9 “available 
purchasers” of tires in amounts greater than $600,{)00 
annually—the companies to whom the Atlas Supply Com¬ 
pany, described by appellants as “a subsidiary of Standard 
Oil of New Jersey”, sells. They state that Atlas resells 
to Standard of New Jersey and to “Standard’s subsidiaries 
and affiliates”, at least 5 of whom are named by Dr. Leigh, 
along with Standard of New Jersey, as available pur¬ 
chasers of volumes of $600,000 or more. Appellants state 
that Dr. Leigh’s contention that there are 103, rather than 
63, available purchasers in $600,000 annual volume is due, 
among other things, to “a misconception of Atlas’ corpo¬ 
rate relationship with Standard Oil.” Issues of fact in liti¬ 
gation are generally due to a misconception on the part of 
one party or the other as to such issues. The character¬ 
ization does not change the fact that there is an issue nor 
obviate the necessity for its resolution by litigation. 

The example cited is a particularly curious one, how¬ 
ever, because the misconception which appellants attribute 
to Dr. Leigh and to appellees is apparently shared by the 
FTC itself, which, in a proceeding concerning the Atlas 
Company, made formal findings that the Standard 
Companies purchasing tires and tubes from Atlas are inde¬ 
pendent companies and that Atlas is the subsidiary of all 
of them—not merely Standard of New Jersey. Atlas 
Supply Co., 48 F. T. C. 53 (1951). 

Whatever the facts may ultimately turn out to b^ on 
this, as well as on the other disputed issues, the point is 
that the FTC, in its Rule, Findings and Statement, 
made no attempt to deal with these or any of the other 
available purchasers referred to by Dr. Leigh in j his 
affidavit. The FTC did not distinguish the situation^ of 
these other available purchasers on the grounds suggested 
at page 49 of appellants’ brief or on any other grounds 
whatever. To the extent that it is material (and appellants 
certainly believe it to be so) the issue as to the numbejr of 
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available purchasers in annnal volumes of $600,000 and 
more remains to be resolved. 

Nor does it avail appellants to suggest, as they do else¬ 
where in their brief, that even had the FTC accepted Dr. 
Leigh’s figures on this point, it would have come out with 
the same Quantity Limit Rule. This is merely asking the 
Court to second-guess the FTC and to prophesy as to 
the action the FTC would have taken under the statute 
had the facts before it been other than as the FTC under¬ 
stood them to be. It is hornbook law that the Court cannot 
substitute its judgment for that of an administrative agency 
and discharge a function specifically delegated to the 
agency by Congress. 

The main thrust of appellants’ contention that the Dis¬ 
trict Court improperly denied their motion for s umm ary 
judgment seems to be that, as a matter of law, issues of 
fact cannot be raised here. Appellants argue, in eifect, 
that appellees—and, more important, this Court—must 
bow to the FTC as an omniscient body and accept their con¬ 
clusions as right, even if they are wrong. 

Appellants purport to cite authority for this novel 
proposition. Their cases, however, do not sustain their 
position. 

For example, at page 52 of their brief appellants cite 
Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676 (9th Cir.), 
cert, denied, 338 U. S. 860 (1949). The Court was review¬ 
ing agency action taken after a full adversary proceeding. 
The Court did not, as appellants suggest, say that the 
agency’s findings must be accepted even though the tests 
made by the agency were less exact than those made by the 
opponents of the regulation. Rather, the Court said that 
the Government’s tests were not as bad as claimed, and in 
reaching this conclusion relied on the fact that these tests 
were supported by evidence of a commercial buyer’s prefer¬ 
ence as well as on the fact that opponents of the regulation 
had not sought to impeach the result of the preference by 
cross-examination. 

None of the other cases cited by appellants are of any 
more help. In every case, a full, on-the-record hearing 



had been held and a full complement of evidentiary jfacts 
was available for review. 

With respect to the “leading case” relied on by appel¬ 
lants, Gray v. Powell, 314 U. S. 402 (1941) (cited in appel¬ 
lants 7 brief at 54), a recent commentator has had this to 
say: I 

“Both the rnle of limited review of fact findings and 
the doctrine of Gray v. Powell are, however, leased 
npon the fact that the findings at issue have been 
fully considered by the agency in an actual contested 
case. They have been arrived at after a formal 
adversary procedure . . . indeed, under the funda¬ 
mental principle of 1 exclusiveness of the record, * 
only materials in the record of the hearing can be 
considered by the agency in its decision process.” 
(Emphasis supplied.) Schwartz, Gray v. Powell and 
the Scope of Review, 54 Mich. L. Rev. 1,40-41 (1&55). 

This is in striking contrast to the present situation, where 
no hearing was held in the real sense of the word, and 
where the FTC by its own admission relied on a “plethora” 
of extra-record material. 

Appellees would gladly settle for what appellants 
concede is universally granted by United States Courts 
of Appeals and District Courts in reviewing orders of 
regulatory bodies—“an examination of the record of the 
regulatory body.” (Appellants 7 brief, 53, citing J dr dan 
v. American Eagle Eire Insurance Co., 83 App. D. C. 192, 
169 F. 2d 281 (1948)). But here there is nothing -^hich 
can qualify as a “record”. There is no evidence, and there 
are no findings. There are, to use the FTC’s own words, 
only data which “cannot properly be, and are not, j con¬ 
sidered as precisely revealing the facts . . .” (Joint App. 
32). There are only broad inferences, uninformed guesses 
and arbitrary conclusions. 

It is obvious from the foregoing that the pleadings and 
affidavits filed by appellees in the Court below present 
genuine issues of material facts and that the District dourt 
properly denied appellants 7 motion for summary judgment. 
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Conclusion. 

For these reasons, the action of the Court below in 
denying appellants’ motion for summary judgment and 
in granting appellees’ motion for summary judgment 
should be affirmed. 

Respectfully submitted, 
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APPEALS FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANTS’ REPLY BRIEF 


Eighteen appellees have filed a joint brief (hereinafter re¬ 
ferred to as the “joint brief”), and two appellees (Montgomery 
Ward & Co., Inc. and American Oil Co.) have filed individual 
briefs. The three briefs will be replied to separately herein. 

I 

APPELLEES* JOINT BRIEF 

1. Sufficiency of the Commission’s Findings 

In its formal finding no. 2, the Commission found (Joint 
App. 19): | 

The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time 
is the quantity upon which the maximum differentials 
on account of quantity should be granted, that quan¬ 
tity being the reasonable maximum as to which there 
will be a sufficient number of available purchasers so 
as not to render such a maximum differential unjustly 
discriminatory against purchasers in smaller quantities 


i 


I 
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and promotive of monopoly in the lines of commerce in 
which the sellers and purchasers, respectively, are 
engaged. 

The above finding obviously does not conform to the statu¬ 
tory language. However, the finding (in the Commission’s 
Statement of Basis and Purpose) quoted at page 21 of appel¬ 
lants’ brief, is in the very language of the statute and expresses 
what was implied in the Commission’s formal finding no. 2. 

Appellees attempt to distinguish the cases cited by appellants 
for the proposition that the report of the Commission must be 
read as a whole in order to determine whether the necessary 
findings were made. They assert that there is a difference 
between cases in which the administrative agency makes formal 
findings and those cases in which it does not. It is clear, how¬ 
ever, that the law is to the contrary. Appellants’ Br. 22, and 
see particularly Beard-Laney, Inc . v. United States, 83 F. 
Supp. 27, 31, (E. D. So. Carolina, 1949), by Judge Parker 
speaking for a three-judge court, holding that the ultimate 
finding combined with certain basic findings supported the 
order there involved; and Marcella v. Commissioner, 222 F. 2d 
878, 881 (8th Cir., 1955) (where a statute specifically pro¬ 
vided procedures for review of decisions of the Tax Court). 

None of the cases cited by appellees support the proposition 
which they urge upon the Court. In Wichita R. R. <& Light 
Co. v. Public Utilities Commission, 260 U. S. 48 (1922), the 
Commission, without holding a hearing and without making 
any findings, merely consented to the filing of a new rate 
schedule. The Court held that the required findings cannot 
be supplied by implication in the petition filed by petitioner 
with the Commission. In neither Mahler v. Eby, 264 U. S. 32 
(1924), nor Yonkersv. United States, 320 U. S. 685,692 (1944), 
is there the slightest suggestion that the required finding must 
be designated eo nomine by the administrative body. Brooks 
Bros. v. Brooks Clothing of California Ltd., 5 F. R. D. 14 
(Joint Br. 24) is inapplicable because Rule 52 (a) of the Fed¬ 
eral Rules of Civil Procedure does not apply to findings of 
administrative agencies (Appellants’ Br. 22) and because in 
the instant cases there is involved neither an inconsistency 
between the Commission’s formal finding no. 2 and the find- 







3 


ing in its Statement, nor an attempt by appellants to limit 
said formal finding. 

It should be called to the attention of the court at this 
point that the statement on page 25 of appellees’ joint brief, 
to the effect that all of the data relied on by the Commission 
relate to annual volumes, is totally erroneous. The Commis¬ 
sion set forth in its Statement of Basis and Purpose its data 
with respect to carload shipments of tires and tubes (Joiint 
App. 31-33). 

Appellees also contend that the Commission’s finding that 
purchasers in multiple carloads are so few as to bring about 
the undesirable results contemplated by the proviso bears J no 
relation to the carload limit fixed by the quantity limit nkle. 
This ignores the fact that a multiple-carload shipment is the 
most logical unit immediately larger than a carload shipment, 
particularly when large purchasers are involved. Moreover, 
the Commission also found (Joint App. 19) that the carload 
quantity is the reasonable maximum as to which there will 
be a sufficient number of available purchasers so as not! to 
render the differentials granted thereon unjustly discrimina¬ 
tory or promotive of monopoly. 

Appellees’ contention that the Commission’s Statement; of 
Basis and Purpose is insufficient because it rests upon alleged 
experience and expertise rather than upon facts completely 
disregards the numerous facts, set forth in the Commission’s 
Statement of Basis and Purpose, which appellees attack in tljeir 
briefs. 

Appellees assert (Joint Br. 28) that the data does not sup¬ 
port the findings because the Commission has no information 
as to the relation between multiple-carload purchasers and 
annual volumes above $350,000. However, the Commission 
did set forth in its Statement of Basis and Purpose (Joint App. 
31,32) statistics showing carload purchases by dealers in vari¬ 
ous volume brackets up to $350,000 per year, and, by projecting 
these figures into the larger volumes, inferred that only the 
63 largest purchasers will be able to purchase in multiple car¬ 
loads to a substantial degree. Such an inference from basic 
facts is primarily within the agency’s competency. Colorado 
Interstate Gas Co. v. Federal Power Commission . 209 F.|2d 
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717 (10th Cir., 1954). Surely appellees are not serious in con¬ 
tending (Joint Br. 29) that a finding cannot consist of an 
inference from basic findings. 

2. Re type of hearing required 

Appellees contend that no significance can be attached to 
Congress’ deletion, from the proposed quantity-limit proviso, 
of the reference to the "procedure provided in section 11 of the 
Clayton Act.” They argue that the reference was deleted be¬ 
cause “the alternative version, unlike the language ultimately 
adopted, contained ‘no yardstick or * * * guide ****** 
(Joint Br. 37). However, it cannot be denied that the con¬ 
ferees from the committees of the House and Senate had be¬ 
fore them the bill containing the reference to the procedure 
provided in section 11 of the Clayton Act, and that it could 
have incorporated such reference in the proviso, rather than 
have it implied therein, as appellees would now have the Court 
construe it. The legislative history to which appellees refer 
(without quoting therefrom) certainly affords an insubstan¬ 
tial basis for their contentions. 

All of the cases cited by appellees in support of their argu¬ 
ment that the Commission must hold a formal hearing in estab¬ 
lishing quantity limits are rate-making cases, which have been 
distinguished in appellants’ brief. Appellees concede (page 
39) that it was pointed out in the Morgan case (298 U. S. 468), 
that rate fixing is a “proceeding which by virtue of the author¬ 
ity conferred has special attributes”. They also concede, on 
page 40, that the effect of Quantity Limit Rule 203-1 on prices 
is “somewhat less direct than that on rates in the freight rate 
cases”. 

Appellees err grossly in characterizing United States v. Illi¬ 
nois Central R. R., 291 U. S. 457, as involving, not the fixing 
of rates, but simply an order that certain carriers get together 
and establish combined barge-rail rates by negotiation. The 
order actually required carriers to join with the barge line in 
publishing “specified rail-barge-rail rates ” (p. 460) and was 
equivalent in essence “to an ex parte order on the carriers to 
show cause why the designated routes and rates should not be 
established” (p. 463). [Emphasis supplied.] The Court held 


that appellees in that case had not availed themselves of their 
administrative remedies. 

Appellees argue that a formal hearing was required in the 
instant cases because the Commission was allegedly exercis¬ 
ing the power to fix prices. However, it is obvious that Quan¬ 
tity Limit Rule 203-1 does not and cannot fix prices. It 
merely provides that the discount granted on a carload of 
tires and tubes is the largest quantity-discount that can be 
granted. It does not even remotely touch upon the basic price, 
nor on such other elements of price as cash discounts, method 
differentials, advertising allowances, or transportation charges. 
Nor does the rule state in dollars and cents what the quantity 
differential will be. Such differential may vary among differ¬ 
ent sellers and, indeed, any seller may decide to grant no 
carload differential at all. 

Appellees attempt to distinguish the American Trucking 
case (344 U. S. 298) and other cases cited by appellants, 6n 
the grounds that there were on-the-record hearings in those 
cases. However, the controlling question is whether Sections! 7 
and 8 of the Administrative Procedure Act (5 U. S. C. §§ 1006, 
1007), relating to the requirements attaching to a formal hear¬ 
ing, apply to the situation under review, and it is immaterial 
that a formal hearing was granted in part. In each of the 
cases cited by appellants the agency involved neglected to ful¬ 
fill at least one of the requirements of Sections 7 and 8 of the 
Administrative Procedure Act, relating to formal hearings. 
In each case it was held that such requirements did not apply 
to the type of proceeding held by the agency. 

Appellees attempt to distinguish the Yakus case, 321 U. S. 
414, on the grounds that it was there stated that "the peti¬ 
tioners are not confronted with a choice of abandoning their 
businesses or subjecting themselves to the penalty of the Act 
before they have sought and secured a determination of the 
Regulation’s validity”. But appellees here cannot argue that 
they are not securing a determination of the validity of 
Quantity-Limit Rule 203-1. 

Appellees also attempt to distinguish the Highland Farms 
case, 16 F. Supp. 575, aff’d 300 U. S. 607, on the ground that 
the party attacking the order had made no attempt to attend 
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the public hearing which had been held by the agency con¬ 
cerned, nor had an application been made to the agency for 
modification of the order. The reference to this fact is con¬ 
fined to two sentences in the court’s opinion, which consists 
of several pages in the printed reports. Moreover, the court 
in the Highland Farms case distinguished the Morgan case 
(relied on by appellees here) on the grounds that it was a rate 
making case involving a public utility. 

All of appellees’ contentions on the hearing question appear 
to be disposed of by Willapoint Oysters , Inc. v. Ewing , 174 
F. 2d 676 (9th Gr., 1949), cert. den. 338 U. S. 860. It was 
there held that an administrative order establishing standards 
of fill in the oyster canning industry was a legislative rule (even 
though the governing statute required that the findings be 
supported by substantial evidence [p. 686]); that rule-making 
is primarily directed at situations, rather than particular per¬ 
sons, and that individual protestations of injury are necessarily 
lost in the quantum of the greatest good; that the primary con¬ 
cern of adjudication is with individual rights, liabilities for 
past conduct, or present status under existing law, and tends 
to be accusative and disciplinary in nature (p. 693); that even 
though Congressional reports accompanying the Administra¬ 
tive Procedure Act contain statements to the effect that, when 
sharply contested issues of fact are involved, it would be “good 
practice” for the agencies to follow the rules laid down for 
adjudications, the Act as enacted did not so provide (p. 693); 
and that the trial examiner could exclude an offer of proof on 
the ground that the proceeding was a rule-making one. 

3. The Commission applied the criteria set forth in the quantity 

limit proviso 

Appellees assert, at pages 47 et seq. of their joint brief, that 
the Commission has misinterpreted the criteria laid down in 
the quantity limit proviso. They assert, that Goodyear Tire 
& Rubber Co. v. Federal Trade Comr/iission, 101 F. 2d 620 
(6th Cir., 1939), cert. den. 308 U. S. 557, provides no support 
for the Commission’s findings that differentials granted to cost- 
plus purchasers are in fact quantity differentials. Appellees’ 
contention completely ignores the extensive quotation from 
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the Goodyear case, set forth on page 39 of appellants’ brief. 
In addition to that quotation, the following excerpts from! the 
court’s opinion leave no doubt that the court was there dealing 
with quantity differentials: 

* * * conceding that quantity discounts are exempt 
because they involve some economic utility that should 
be preserved, the Commission asserts that the quantity 
exception does not permit price discrimination without 
limit or restraint, that while a difference in quantity 
of the commodity sold must be given reasonable weight 
in determining whether the discriminatory price is war¬ 
ranted, yet in arriving at a price on account of quantity 
it is necessary that the difference in price be reasonably 
related to the difference in cost, though remote and jun- 
substantial differences in cost may be disregarded. 
(Page 622.) 

The petitioner [Goodyear], conceding that price dis¬ 
crimination on account of quantity does not mean jdis- 
crimination without limit, denies that such discrimina- 
ton must be based on difference in cost or be reasonably 
related to such difference. * * * It asserts that these 
advantages, over and above mere savings in costs, j are 
substantial and real, even though they may not readily 
be measured in terms of dollars, and that the statute by 
its language permits a discrimination that will measure 
economic advantage of quantity sales beyond mere 
savings in cost. (Page 622.) 

The Commission dismissed from its consideration all 
intangible economic advantages of quantity sales Over 
and above savings in cost as being too speculative and 
remote to justify price discrimination. * * * So it is 
argued on the one hand [by Goodyear] that the dis¬ 
crimination on account of quantity is reasonably related 
to the economic advantages of quantity sales in [the 
volume made to Sears and on the other [by the Com¬ 
mission] that discrimination on account of quantity 
even if permitted by the statute is too great to be so 
related. (Page 622.) 
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* * * it seems to be clear that § 2 of the Clayton 
Act permits discrimination in price on account of quan¬ 
tity without relation to savings in cost, and that the 
distinguishing phraseology employed in the two excep¬ 
tions must not be ignored. * * * So concluding we 
deem the order of the respondent erroneous insofar as 
it is necessarily based upon a construction of the law, 
which limits discriminations in price on account of quan¬ 
tity to approximate savings in cost. (Page 624.) 

* * * All this aside, however, it seems perfectly clear 
that the findings and conclusions of the Commission 
that the discrimination in price was not on account of 
quantity, were all based upon the Commission’s inter¬ 
pretation of the law. This permeated all of its discus¬ 
sion and controlled its evidentiary findings and its ulti¬ 
mate conclusions. * * * (Page 625.) 

* * * We conclude that the Commission had no 
power to command discontinuance of price differentials 
reasonably based on quantity, and there is no finding 
which properly construed determines that those here 
involved are not so based, since no standard for the 
making of such finding is recognized. (Page 625.) 
[Emphasis supplied.] 

Appellees’ confused interpretation of the Goodyear case ap¬ 
parently stems from their complete misunderstanding of the 
words “on account of” 1 as used in Section 2 of the Clayton 
Act prior to its amendment by the Robinson-Patman Act. In 
the Goodyear case, the Commission interpreted the proviso 
“provided, that nothing herein contained shall prevent dis- 

1 Prior to its amendment by the Robinson-Patman Act, Section 2 of the 
Clayton Act read in part as follows: 

“That it shall be unlawful for any person * * *, either directly or indi¬ 
rectly, to discriminate in price between different purchasers • * * where 
the effect of such discrimination may be to substantially lessen competi¬ 
tion or tend to create a monopoly in any line of commerce: Provided, that 
nothing herein contained shall prevent discrimination in price between 
purchasers of commodities on account of differences in the grade, quality, 
or quantity of the commodity sold, or that makes only due allowance for 
difference in the cost of selling or transportation, or discrimination in price 
in the same or different communities made in good faith to meet com¬ 
petition • • •” 
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crimination in price between purchasers of commodities j on 
account of differences in * * * quantity.” It held that the 
proviso required a relationship between differentials granted 
and economies effected through quantity sales. Since it found 
that no such relationship existed, it concluded that Goodyear’s 
sales to Sears were not “on account of” quantity. As staged 
by the Court of Appeals in the Goodyear case, at page 625: j 

It is further determined [by the Commission] that the 
discrimination was not a quantity discount as custom¬ 
arily understood in the trade, because the Commission, 
weighing the testimony of expert economists pro and 
con, concluded that quantity discounts not justified ion 
approximate savings are in that field considered as a 
form of price cutting, and so condemned by the law. I 

If there can possibly be any further doubt that the Goodyear 
case dealt with quantity differentials, the Court is respectfully 
referred to the comprehensive report of the Commission in 
that case, 22 F. T. C. 232. 

Appellees also state that unamended Section 2 (a) of the 
Clayton Act did not provide for or refer to method differen¬ 
tials. Such an argument ignores the plain language of tjhe 
statute set forth in the immediately preceding footnote in tliis 
brief. The argument also ignores the Commission’s finding jin 
the Goodyear case that the differentials granted by Goodyear 
did not make “only due allowance for differences in the cost of 
selling or transportation”, 22 F. T. C. at 326,101 F. 2d at 622. 
The Commission found in the instant cases that this situation 
has not changed. (Joint App. 24.) 

Appellees place great reliance on a footnote in this Court’s 
earlier opinion in these cases, in which it was stated that the 
proposed order would apply to purchases on cost-plus con¬ 
tracts, “which seemingly did not involve quantity differen¬ 
tials.” [Emphasis supplied.] Appellees ignore the admoni¬ 
tion of this Court that it was not deciding the case on the 
merits, and they further ignore the statement made by the 
Supreme Court in the more recent Automatic Canteen Com¬ 
pany v. FTC, 346 IJ. S. 61 (1953) to the effect that in the 
Goodyear case, supra, it was held that a quantity discount 
seller was free, before the Robinson-Patman Act was enacted, 
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to grant quantity discounts that exceeded any cost-savings. 

The other contentions in the joint brief are fully rebutted 
in appellants’ original brief. 

BRIEF OF MONTGOMERY WARD & COMPANY, INC. 

The brief of Montgomery Ward & Company, Inc. is con¬ 
fined primarily to the argument that the instant cases in¬ 
volve genuine issues of material fact. Its argument consists 
essentially of two points, namely, that the price differentials 
between Wards and the manufacturer-brand dealers are due 
to differences in the services purchased (and are therefore 
method differentials), and that such differentials are not dis¬ 
criminatory and have not promoted monopoly. Wards con¬ 
cludes that it is entitled to a formal adversary hearing in the 
trial court. 


1. Quantity versus method differentials 

As has been noted in appellants’ main brief, it is not denied 
that purchasers of tires under cost-plus contracts perform some 
services. It is appellants’ position that sellers and purchasers 
of tires cannot, by mingling some method differentials with 
their quantity differentials, deprive the Commission of juris¬ 
diction over quantity differentials. It was shown in appellants’ 
main brief, by reference to the high degree of correlation 
between volumes purchased and the differentials received, and 
by reference to the Morton Salt, Goodyear, American Can, and 
Automatic Canteen cases, that differentials granted to chain 
stores under cost-plus contracts are in fact quantity differen¬ 
tials, and that the cost-plus contracts merely extend, to even 
larger purchasers on an even larger scale, a price structure 
which is admittedly based on volume purchases. 

Another point worthy of note is that the profits on sales to 
cost-plus purchasers are 6 percent of the cost of manufacture. 
In this connection, the Commission found in the Goodyear 
case, supra, that Goodyear realized, on its sales of $129,000,000 
of tires to Sears, a net profit of less than $8,000,000 (or 6 per¬ 
cent), and on its sales of equal volume to service station dealers 
a net profit of more than $20,000,000 (or 15.5 percent), and 
that the difference of more than $12,000,000 was not accounted 
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for by differences in cost of transportation and selling, accord¬ 
ing to Goodyear's own calculations. 101 F. 2d 620, 622. This 
finding was not disturbed by the Court of Appeals. 

The Commission has found that this situation has hot 
changed. In its Statement of Basis and Purpose in re Quin- 
tity-Limit Rule 203-1, the Commission found that “there first 
appeared in 1926 differentials substantially of the same kind 
and amount as are now available to a few purchasers in greater 
quantities.” (Joint App. 24.) Indeed, most of the appellees 
alleged in their complaints in the court below that the pricing 
practices and pricing structure of the industry had been long 
established. 

The National Association of Independent Tire Dealers 
(NAITD), in its Data, Views and Argument, submitted statis¬ 
tics to the Commission tending to show that manufacturers’ 
net profits on sales of manufacture-brand tires to dealers 
amount to 16.83 percent. (Public File 1844, Record 2765.) 
The manufacturers did not produce any profit figures in! re¬ 
buttal, although they did submit a study on the profits made 
by tire dealers. (Public File 1487-1552, Record 2408-2473.) 

2. Re Trial de Novo 

! 

In spite of the foregoing, Wards purports to see (Br. 21) 
an inconsistency between the application of Quantity-Liinit 
Rule 203-1 to cost-plus purchasers and the fact that a person 
giving or receiving a discount for services received or rendered 
is still free, in an adversary proceeding enforcing Section 2 (a) 
of the Clayton Act as implemented by the quantity-limit ride, 
to defend that part of the differential that may be granted 
for services rendered or facilities furnished. Wards even 
charges hypocrisy on the part of appellants in this connection 
(Br. 21), even though appellees themselves, in briefs submitted 
to the Commission, asserted that the effect of a quantity-limit 
rule is to render unavailable the defense of cost-justification 
on account of quantity, but not on account of method. 

Wards’ also claims (Br. 19) that its right to a trial de npvo 
was established in the prior appeals in these cases. What 
actually was established was that Wards’ complaint states a 
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cause of action, that is, the Quantity-Limit Rule 203-1 is a 
reviewable order. 

Wards’ reliance on Section 10 (e) of the Administrative 
Procedure Act (5 U. S. C., Section 1009 [e]) in support of its 
position that it is entitled to a trial de novo (Br., page 21) is 
misplaced, in that Wards assumes that the facts are subject to 
trial de novo by the reviewing court. Appellants have refuted 
such assumption, on pages 52-56 of their original brief. 

Borden’s Farm Products Company, Inc. v. Baldwin, 293 
U. S. 194 (Wards’ Br. 23 is clearly distinguishable from the 
instant cases.. There the Supreme Court, in reversing the 
lower court’s order granting a motion to dismiss, considered 
only the allegations of the complaint (page 209). It is quite 
obvious that the lower court was instructed to take evidence 
because there were no facts in the Legislative Committee re¬ 
ports “addressed to the fixing of the differential” established 
by the statute (page 208). Here, on the other hand, the Com¬ 
mission’s Statement of Basis and Purpose contains summaries 
of the evidence supporting the Rule, and it has been shown 
in appellants’ brief that the attacks on the evidence do not 
raise genuine issues of material fact (Appellant’s Br. 47-56). 
Continental Distilling Corporation v. Humphrey, 95 App. D. C. 
104, 220 F. 2d 367, is also distinguishable in that it involved 
a motion to dismiss, in which the allegations of the complaint 
must be taken as true. 

Wards’ reliance on Columbia Auto Loan v. Jordan, 90 App. 
D. C. 222, 196 F. 2d 568 (1952) is misplaced for the reason 
stated by appellants in discussing the first Jordan case on 
page 53 of their original brief, namely, that the District Court 
was acting as a local court of general jurisdiction. As such, 
it was clearly acting as a quasi-legislative court. Also, a license- 
revocation order was involved. 
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BRIEF OF AMERICAN OIL COMPANY 

I 

The brief of American Oil Company (Amoco) is prinliarily 
devoted to the argument that the differentials granted to cost- 
plus purchasers are on account of differing methods of sale 
and delivery and that neither the Commission's formal ! find¬ 
ings nor its Statement of Basis and Purpose support the appli¬ 
cation of Rule 203-1 to cost-plus purchasers. 

Amoco seizes upon a discrepancy in the Commission’s State¬ 
ment with respect to the dates of the Goodyear case, supra, 
and enactment of the Robinson-Patman Act (Amoco Br. 15, 
et seq.). It concludes from this discrepancy that it has deimol- 
ished the Commission’s contention that the quantity-limit 
proviso was intended to apply to cost-plus contracts (Amoco 
Br. 17). In so concluding, Amoco completely ignores the direct 
reference, in the legislative history of the quantity-limit pro¬ 
viso, to the Goodyear case, which had been “fully investigated 
by the Federal Trade Commission,” and where Sears had made 
enormous purchases of rubber tires, “always in quantity lots”. 
The statement is quoted at pages 42 and 43 of appellants’ 
brief. That the Commission was dealing with quantity dis¬ 
counts in the Goodyear case, which it decided prior to enact¬ 
ment of the Robinson-Patman Act, has been established be¬ 
yond any doubt. Ante pages 6-9. See also Automatic dan- 
teen Co. of America v. Federal Trade Commission, 346 U. Si 61 
(1953). Amoco’s attempt to distinguish the Automatic Can¬ 
teen case appears to consist of the argument that that case 
cannot be cited because Goodyear and Sears were not speci¬ 
fically named as the quantity-discount seller and buyer, respec¬ 
tively, in the Supreme Court’s reference to the holding in the 
Goodyear case. Merely to state the proposition is to refute; it. 


I 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the contentions of appellees are erroneous, and it is further 
submitted that the order of the District Court granting ap¬ 
pellees’ motion for summary judgment should be reversed. 
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